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Friday, November 18, 1983

This section of the ‘FEDERAL REGISTER
contains reguiatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

DEPARTMENT OF AGRICULTURE
AgriCulturaI Marketing Service

7 CFR Part 910

[Lemon Reg. 438]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market at
210,000 cartons during the period
November 20-26, 1983. Such action is
needed to provide for orderly marketing
of fresh lemons for the period.due to'the
marketing situation confronting the
lemon industry.

EFFECTIVE DATE: November 20, 1983.
FOR FURTHER INFORMATION CONTACT:
William j. Doyle, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, D.C.
20250, telephone 202-447-5975.

. SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Secretary’s Memorandum 1512-1 and
Executive Order 12291, and has been
designated a “non-major” rule. William
T. Manley, Deputy Administrator,
Agricultural Marketing Service, has
certified that this action will not have a
significant economic impact on a
substantial number of small entities.

This final rule is issued under
Marketing Order No. 910, as amended (7
CFR Part 910) regulating the handling of
lemons grown in California and Arizona.
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).
The action is based upon
recommendations and information
submitted by the Lemon Administrative
Commitiee and upon other available

information. It is hereby found that this
action will tend to effectuate the
declared policy of the Act.

This action is consistent with the
marketing policy currently in effect. The
committee met publicly on November 15,
1983, at Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
recommended a quantity of lemons
deemed advisable to be handled during
the specified week. The committee
reports the demand for all grades of
lemons is good on larger sizes and
easier on smaller sizes.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation is based and the effective
date necessary to effectuate the
declared purposes of the Act. Interested
persons were given an opportunity to
submit information and views on the
regulation at an open meeting. It is
necessary to effectuate the declared
purposes of the Act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

List of Subjects in 7 CFR Part 910

Marketing agreements and orders,
California, Arizona, Lemons.

Section 910.738 is added as follows:

§910.738 Lemon Regulation 438.

The quantity of lemons grown in
California and Arizona which may be
handled during the period November 20,
1983, through November 26, 1983. is
established at 210,000 cartons.

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated: November 17, 1983.
Russell L. Hawes,
deting Deputv Director Fruit and | egoetable
Divasion Agricultural Marketing Ser ice

WR D B 31342 iled 11 17 B3 845 any
BILLING CODE 3410-02-m

7 CFR Part 1131
[Docket No. AO-271~A24)

Milk in the Central Arizona Marketing
Area; Order Amending Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This action reduces the
pooling standard for a cooperative
association’s manufacturing plant and
adopts provisions that would not pool
milk'received at pool plants from dairy
farmers who are primarily associated
with nonfederally regulated markets.
Payments from pool proceeds will be
made to producers who are primarily
associated with this marketing area if a
pool plant operator refuses to accept
their milk and such milk is marketed by
the dairy farmer directly to nonpool
plants and is used for manufacturing
purposes.

The amendments to the order are
based on industry proposals considered
at a public hearing held in November
1982 in Phoenix, Arizona. The changes
are necessary to reflect current
marketing conditions and to insure
orderly marketing conditions in the

" regulated area. A cooperative

association representing more than two-
thirds of the dairy farmers who supply
milk for the market has approved the
issuance of the amended order.

EFFECTIVE DATE: December 1, 1983.

FOR FURTHER INFORMATION CONTACT.
Robert F. Groene, Marketing Specialist,
Dairy Division, Agricultural Marketing
Service, United States Department of -
Agriculture, Washington, D.C. 20250,
202/447-2089.

SUPPLEMENTARY INFORMATION: This
adminisfrative action is governed by the
provisions of sections 556 and 557 of '
Title 5 of the United States Code.and,
therefore, is excluded from the
requirements of Executive Order 12291.

Prior documents in this proceeding:

Notice of Hearing: Issued October 20,
1982; published October 25, 1982 {47 FR
47259).

Suspension Order: Issued April 27
1983; published May 2, 1983 (48 FR
19699).

Recommended Decision: 1ssued June

28, 1983; published-July 5, 1983.(48 FR

30641). ‘
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Suspension Order: 1ssued July 21,
1983; published July 26, 1983 (48 FR
33849).

Suspension Order: Issued September
23, 1983; published September 29, 1983
(48 FR 44460).

Final Decision: 1ssued October 6,
1983; published October 12, 1983 (48 FR
46343).

Findings and Determinations

The findings and determinations
hereinafter set forth supplement those
that were made when the Central
Arizona order was first issued and when
it was amended. The previous findings
and determinations are hereby ratified
and confirmed, except where they may
conflict with those set forth herein.

(a) Findings upon the basis of the
hearing record. Pursuant to the -

- provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 et seq.), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
Part 900), a public hearing was held
upon certain proposed amendments to
the tentative marketing agreement and
to the order regulating the handling of
milk in the Central Arizona marketing
area. .

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The said order as hereby amended,

and all of the terms and conditions
thereof, will tend to effectuate the
declared policy of the Act;

(2) The parity prices of milk, as
determined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the said marketing area, and
the minimum prices specified in the
order as hereby amended, are such
prices as will reflect the aforesaid
factors, insure a sufficient quantity of
pure and wholesome milk, and be in the

.public interest; and

(3) The said order as hereby amended
regulates the handling of milk in the
same manner as, and is applicable only
to persons in the respective classes of
industrial or commercial activity
specified in, a marketing agreement
upon which a hearing has been held.

(b) Additional findings. It is necessary
in the public interest to make this order
amending the order effective not later
than December 1, 1983. Any delay
beyond that date would tend to disrupt
the orderly marketing of milk in the
marketing area.

The provisions of this order are

“known to handlers. The recommended

decision of the Acting Deputy
Administrator, Marketing Program
Operations, was issued June 28, 1983 (48
FR 30641), and the decision of the
Deputy Assistant Secretary containing
all amendment provisions of this order
was issued October 6, 1983 (48 FR
46343). The changes effected by this
order will not require extensive
preparation or substantial alteration in
method of operation for handlers. In
view of the foregoing, it is hereby found
and determined that good cause exists
for making this order amending the
order effective December 1, 1983, and
that it would be contrary to the public
interest to delay the effective date of
this order for 30 days after its
publication in the Federal Register. (Sec.
553(d), Administrative Procedure Act, 5
U.S.C. 551-558).

{c) Determinations. 1t is hereby
determined that:

(1) The refusal or failure of handlers
(excluding cooperative associations
specified in Sec. 8¢ (9) of the Act) of
more than 50 percent of the milk, which
is marketed within the marketing area,
to sign a proposed marketing agreement,
tends to prevent the effectuation of the
declared policy of the Act;

(2) The issuance of this order.
amending the order, is the only practical
means pursuant to the declared policy of
the Act of advancing the interest of
producers as defined in the order; and

(3) The issuance of the order
amending the order is approved or
Yavored by at least two-thirds of the
producers who during the determined
representative period were engaged in
the production of milk for sale in the

- marketing area.

List of Subjects in 7 CFR Part 1131

Milk marketing order, Milk, Dairy
products.

Order Relative To Handling

It is therefore-ordered, That on and
after the effective date hereof, the
handling of milk in the Central Arizona
marketing area.shall be in conformity to
and in compliance with the terms and
conditions of the aforesaid order, as
amended as follows: .

PART 1131—MILK IN THE CENTRAL

" ARIZONA MARKETING AREA

§1131.7 [Amended]

1. In 7 CFR 1131.7(c), remove the
provision “65 percent or more” and
substitute therefore the provision “50
percent or more.”

2.In § 1131.12, a new paragraph (b)(4)
is added to read as follows:

§ 1131.12 Producer.

* * - * *

[b] * ok

(4) Any.person whose milk is received
at a nonpool plant (except an other
order plant) other than as a diversion by
a handler from a pool plant, unless 50
percent or more of the milk production
from the same farm is producer milk
under this part during the current month
and each of the 2 immediately preceding
months {or would have been producer
milk in each of the-2 immediately
preceding months except for the
operation of this provision}; Provided,
That this provision shall not be
applicable until the third month
following the effective date of this
amended order.

3. A new § 1131.21 is added to read as
follows:

§ 1131.21. Associated 'producer.

“Associated producer” is any person
(other than a producer-handler or a
dairy farmer for other markets), whose
milk is received at a nonpool plant -
(except an other-order plant) other than
as a diversion by a handler from a pool
plant subject to the following conditions:

(a) Fifty percent or more of the milk
production from the same farm is
producer milk under this part during the
current month and each of the 2,
immediately preceding months (or
would have been producer milk in each
of the 2 immediately preceding months -
except for the application of
§ 1131.12(b}(4));

(b) Milk produced on such farm must
meet the requirements of § 1131.12(a)(1)
or (2); and

{c} Such person shall certify in writing
to the market administrator on or before
the first day after each month in which
his milk is not accepted or accounted for
by a handler at a pool plant, that he will
deliver his milk to such pool plant and
does so deliver upon request from the
handler.

4. A new § 1131.22 is added to read as
follows:

§ 1131.22 Associated producer milk.

“Associated producer milk"” means
the milk produced by an associated -
producer that is not accepted or
accounted for by a handler at a pool
plant and is diverted by the associated
producer to a nonpool plant (except a
producer-handler plant or an other order
plant) subject to the following
conditions:

(a) Milk so diverted shall not qualify
as associated producer milk unless the
operator of the nonpool plant maintains
books and records showing the
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utilization of all skim milk and butterfat .
received at the plant which are made
available if requested by the market
administrator. Milk so diverted shall
qualify as associated producer milk to
the extent such milk is used for .
manufacturing purposes at the nonpool
plant (classified as Class III milk, or
Class II milk pursuant to

§ 1131.42(d)(2)(vi)).

(b) During the months of May through
November the quantity of associated
producer milk receipts at nonpool plants
from such farm shall not exceed 8 days’
production less the number of days’
production that is diverted by a handler .
from such farm to nonpool plants.

5. Anew § 1131.33 is added to read as
follows:

§ 1131.33 Associated producer reports.

Each associated producer, or a
cooperative association on his behalf,
shall submit in the manner prescribed
by the market administrator:

(a) On or before the 7th day after each
month, a statement of the quantity of

-milk which the associated producer
diverted to nonpool plants (except a
producer-handler plant or an other order
plant) for use for manufacturing
purposes in such month; and

{b} On or before the 10th day after
each month, delivery receipts or other

. evidence satisfactory to the market
administrator verifying the quantity of
his milk sold for manufacturing purposes
in such month.

6. Section 1131.42(d)(2)(vi) is revised
to read as follows:

§ 1131.42 Classifications of transfers and
diversions. .

* * * * -

(d] * %

(2) * & &

(vi} Any remaining unasmgned
receipts of bulk fluid milk products
received at the nonpool plant pursuant
to § 1131.22 or from pool plants and
other order plants shall be assigned, pro
rata among such sources of milk, to the

-extent possible first to any remaining
Class I utilization, then to Class III
utilization, and then to Class II
utilization at such nonpool plant;

* * * « *

7. In § 1131.44(a){7), a new paragraph
(vii) is added to read as follows:

§ 1131.44 Classlfication of producer milk.
* * * * *
(a) * R ®
(7) * * & -
(vii) Receipts of milk from:a dalry
. farmer pursuant to.§ 1131.12(b)(4);

* * * * w

8. In § 1131.60, paragraph (d} is
revised to read as follows: -

© § 1131.60 Handler's value of milk for

computing uniform price.

{(d) Add the amount obtained from
multiplying the difference between the
Class I price applicable at the location
of the pool plant and the Class III price
by the hundredweight of skim milk and
butterfat subtracted from Class I
pursuant to § 1131.44(a)(7) (i) through
(iv) and (vii) and the corresponding step
of § 1131.44(b), excluding receipts of
bulk fluid cream products from an other
order plant;

* * * * *

9. Section 1131.61 is revised to read as

- follows:

§ 1131.61  Computation of unitorm price.
For each month the market
administrator shall compute the uniform
price per hundredweight of milk of 3.5
percent butterfat content received from
producers as follows:
(a) Combine into one total the values

.computed pursuant to § 1131.60 for all

handlers who filed the reports |
prescribed by § 1131.30 for the month
and who made the payments pursuant to
§§ 1131.71 and 1131.73 for the preceding
month;

{b) Add an amount equal to the value
of the associated producer milk for the
month at the Claas III price for milk of
3.5 percent butterfat content;

{c) Add an amount equal to the total
value of the minus location adjustments
and subtract an amount equal to the
plus location adjustments computed
pursuant to § 1131.75;

(d) Add an amount equal to not less
than one-half of the unobligated balance
in the producer-settlement fund;

{e) Divide the resulting amount by the
sum of the following for all handlers
included in these computations:

(1) The total hundredweight of
producer milk; -

{2) The total hundredweight of
associated producer milk; and

(3) The total hundredweight for which
a value is computed pursuant to
§ 1131.60(f); and

(f) Subtract not less than 4 cents nor
more than 5 cents per hundredweight.
The result shall be the “uniform price”
for milk received from producers.’

10. Section 1131.72 is revised to read
as follows:

- § 1131 72 Payments for the producer-

settiement fund.

{a) On or before the 14th day. after the
end of each month the market

"~ administrator shall pay to-each handler

the amount, if any, by which the amount

computed pursuant to § 1131.71(a){2)
exceeds and amount computed to
§ 1131.71(a)(1).

{b) On or before the 15th day after the
end of each month the market
administrator shall make payment to
each associated producer, or to a
cooperative association on his behalf,
an amount obtained by multiplying the '
quantity of associated producer milk of
such associated producer for the month
by the difference between the uniform
price and the Class IIlI price. Any over-
payment to an associated producer may
be offset by a payment reduction ta such
associated producer from the market
administrator in the following month or,
shall be remitted by such associated
producer to the producer-settlement
fund on or before the next date for
making payments under this provision.

(c) If the balance in the producer-
settlement fund is insufficient to make
all payments pursuant to paragraph (a)
of this section the market administrator
shall reduce uniformly such payments

. and shall complete siuch payments as

soon as the appropriate funds are
available.

11. Section 1131.77 is revised to read
as follows:

§ 1131.77 _Adjustment of accounts.

Whenever audit by the market
administrator of any reports, books,
records, or accounts or other verification
discloses errors resulting in monies due
(a) the market administrator from a
handler, (b) a handler from the market
administrator, or (¢} any producer or
cooperative association from a handler,
the market administrator shall promptly
notify such handler of any amount so
due and payment thereof shall be made
on or before the next date for making
payments set forth in the provisions
under which such error occurred. Such
adjustments shall apply in the same
manner with respect to an associated
producer.

.12. Section 1131.85 is revised to read
as follows:

§ 1131.85 Assessment for order
administration.

{a) As his pro rata share of the
expense of administration of the order,
each handler shall pay to the market
administrator on or before the 15th day
after the end of the month 4 cents per
hundredweight, or such lesser amount
as the Secretary may prescribe, with

_ respect to:

(1) Producer milk (including such .
handler's own production); o
(2) Other source milk allocated to
Class 1 pursuant to § 1131.44(a) (7) and
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(11) and the corresponding steps of
§ 1131.44(b), except such other source -
milk that is excluded from the
computations pursuant to § 1131.60 (d)
and (f); and

(3) Class I'milk disposed of from a
partially regulated distributing plant as
route disposition in the marketing area
that exceeds the skim milk and butterfat
subtracted pursuant to § 1131.76(a)(2).

(b) The market administrator shall
deduct the same rate per hundredweight
prescribed in paragraph (a) of this
section from payments to associated
producers pursuant to § 1131.72(b} to’
cover each such associated producer's
pro rata share of the expense of
administration of the order.

(Sec. 1-19, 48 Stat. 31 as amended 7US.C.
601-674)
Effective date: December 1, 1983.

Signed at Washington, D.C. on November
14, 1983.

C. W. McMillan,

Assistant Secretary, Marketing and
Inspection Services.

{FR Doc. 83-31129 Filed 11-17-83; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Part 3
[AG Order No. 1035-83]

Forwarding of Record on Appeat

AGENCY: Executive Office for
Immigration Review, ]ustlce

ACTION: Final rule.

SUMMARY: Under the present provisions
of 8 CFR 3.5, if an appeal is taken to the
Board of Immigration Appeals from a
decision by an Immigration and
Naturalization Service District Director,
the record must be forwarded to the
Board for adjudication of the appeal.
This final rule permits District Directors
to reopen and reconsider their decision
subsequent to a party's filing of an
appeal to the Board where, upon review
of the matters submitted on appeal, it is
concluded that the benefits sought by
the appealing party should have been
granted. Such reconsideration is only
authorized where the District Director
concludes that the benefit sought should
have been granted and the new decision
is served on the appealing party within
45 days of receipt of any briefs or the
expiration of the time allowed for such
submission. In any case in which a new
decision granting relief is not served

within 45 days or in which the appealing
party does not agree that the new
decision disposes of the matter, the
record must be immediately forwarded
to the Board. The final rule should
permit a prompt disposition of cases to
the benefit of all concerned where the
District Director, subsequent to an
appeal, concludes that favorable action
is warranted. Additionally, unnecessary
Board consideration of appeals in such
cases can be eliminated.

EFFECTIVE DATE: November 18, 1983.
FOR FURTHER INFORMATION CONTACT:
David B. Holmes, Chief Attorney
Examiner, Board of Immigration
Appeals (703/756-8170).
SUPPLEMENTARY INFORMATION: Proposed
rulemaking was published on pages
38847-38848 of the Federal Register of
August 26, 1983, and initiated comments
for 30 days ending September 25, 1983.
The Board received two comments, both
favorable. The American Immigration

.

Lawyers Association endorsed both the -

concept and specific language of the
proposed rule and urged its final
promulgation. A private attorney
supported the rule, but recommended
various “clarifications.” The rule has
been revised to require the “immediate,”
rather than “prompt,” forwarding of a
record of proceeding to the Board if the
District Director has not served a new
decision within 45 days or if the
appealing party does not agree the new

decision disposes of the case. This latter

circumstance should occur rarely, if at
all, as a District Director may only enter
a new decision if the decision will
“grant the benefit which has been
requested. . . .” However, if such a case
arises, the record of proceedings would
include the appealing party’s statement
or brief as to why the new decision does
not dispose of the matter.

List of Subjects in 8 CFR Part 3

Administrative practice and
procedure, Aliens.

PART 3—{AMENDED]
Accordingly, 8 CFR 3.5 is revised to
read as follows: 4

§ 3.5 Forwarding of record on appeal.
If an appeal is taken from a decision,

" as provided in this chapter, the entire

record of the proceeding shall be
forwarded to the Board by the office
having administrative jurisdiction over

_ the case upon timely receipt of the briefs

of the parties, or upon éexpiration of the
time allowed for the submission of such
briefs. A district director need not
forward an appeal to the Board, but may
reopen and reconsider any decision

made by the director when an appeal to
the Board has been filed, if the district
director’'s new decision will grant the
benefit which has been requested;
provided that the district director’s new
decision is served on the appealing
party within 45 days of receipt of any
briefs or upon expiration of the time
allowed for the submission of any briefs.
If the district director’s new decision is -
not served within these time limits or
the, appealing party will not agree that
the new decision disposes of the matter,
the record of proceeding shall be
immediately forwarded to the Board.

(8 U.S.C. 1103, 1362)-

Dated: November 3, 1983.
William French Smith,
Attorney General.

[FR Doc. 83-30994 Filed 11-17-83; 8:45 am]
BILLING CODE 4410-01-M

8 CFR Part 214

Nonimmigration Classes; Temporary
Alien Employees; Correction

Correction

In FR Doc. 83-30168 appearing on
page 51283 in the issue of Tuesday,
November 8, 1983, make the followmg
correction:

Under SUPPLEMENTARY INFORMATION,
the bold type caption now reading
“§ 204.2 [Corrected]” should hdve read
"'§ 214.2 [Corrected]”.

BILLING CODE 1505-01-M

FEDERAL ELECTION COMMISSION
11 CFR Part 114

[Notice 1983-28]

Nonpartisan Communications by
Corporations and Labor Organizations

Correction

"In FR Doc. 83-29643 begmmng on page
50502 in the issue of Wednesday,
November 2, 1983, make the fo]lowing
corrections.

On page 50507, first column, § 1144,
paragraph (b)(5){i}(A). first line, “the”
should read “The"; second column, first
line, “voters” should read “voter”; third
column, paragraph (c)(3), third line,
remove the word “by” and *persons’
should read “person”.

BILLING CODE 1505-01-M



Federal Register / Vol. 48, No. 224 [/ Friday, November 18, 1983 / Rules and Regulations

52433

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 270
[Release Nos. 33-6498; IC-13624 (S7-978)]

Registration of an Indefinite Number
of Investment Company Securities

AGENCY: Securities and Exchange
Commission. :

ACTION: Adoption of amendments to
rule. -

SUMMARY: The Commission is today
adopting two amendments to rule 24f-2
(§ 270.24f-2) under the Investment
Company Act of 1940. Rule 24f-2 covers
registration under the Securities Act of
1933 of an indefinite number of certain
investment company securities. One.
amendment requires any issuer who has
filed a declaration pursuant to rule 24f-2
to include a statement to that effect on
the facing sheet of any post-effective
amendment to its registration statement,
and to include therein either the date
upon which the issuer filed, or intends to
file, the notice required by rule 24f-2, or
a statement that the issuer need not file
a notice for the prior fiscal year because
it has not sold any securities in reliance
- on that declaration during that fiscal
year. The other amendment modifies the
consequences for failure to file on time
the notice required by rule 24f-2 so that
the declaration filed pursuant to the rule
would be terminated if the notice was
not filed on time, but the registration
statement containing the declaration
would remain in efféct. These two
amendments will improve the ability of
the Commission issuers to monitor the
timeliness of rule 24f-2 notices while
making less harsh the consequences of
failures to file such notices on time.

DATE: These amendments will be-
effective December 19, 1983.

FOR FURTHER INFORMATION CONTACT:
Jane A. Kanter, Special Counsel (202)
272-2115, Office of Disclosure Legal
Services, Division of Investment
Management, Securities and Exchange
Commission, Washington, D.C. 20549.
SUPPLEMENTARY INFORMATION: The
Commission is adopting two
amendments to rule 24f-2 [17 CFR
270.24f-2] under the Investment
Company Act of 1940 (the *“1940 Act")
[15 U.S.C. 80a-1 et seq.]. The first
requires any issuer who has filed a
declaration pursuant to that rule to
include on the facing sheet of any post-
effective amendment to its registration-
statement a statement that the issuer
has filed a declaration pursuant to rule
24f-2 and the date upon which the issuer
filed, or intends to file, its notice as

required by that rule (the “Notice™), or a
statement that the filing of such a Notice
is unnecessary because the issuer has
not sold any securities pursuant to rule
24f-2 during the prior fiscal year.* The
second amendment modifies the
consequences for failure to file on time
the Notice required by rule 24f-2 so that
the declaration pursuant to that rule
would be terminated if the Notice was
not filed on time, but the registration
statement containing the declaration
would remain in effect. This change
permits an issuer that failed to file a rule
24f-2 Notice on time and sold securities
thereafter to use rule 24f-1 [17 CFR
270.24f-1] to register retroactively
securities sold up to six months prior to
the filing of its rule 24f-1 notification.

Background
Rule 24f-2 was promulgated by the

Commission in 1977 pursuant to its

authority under section 24(f) of the 1940
Act [15 U.S.C. 80a-24(f)] to allow certain
types of registered investment
companies to register an indefinite
number or amount of securities under
the Securities Act of 1933 [15 U.S.C. 77a
et seq.] (the “1933 Act”).* Rule 24f-2
permits face-amount certificate
companies, open-end management
companies, and unit investment trusts
{“eligible companies”) to register an
indefinite number or amount of
securities under the 1933 Act by
including a declaration to that effect in
either the eligible company’s original
registration statement or any post-
effective amendment to its registration
statement, and by paying a non-
refundable fee of $500.00 to the
Commission. An eligible company with
an effective declaration pursuant to rule
24f-2 that has sold any securities
pursuant to that declaration* must file
the Notice prescribed by paragraph
(b)(1) of rule 24f-2 within six months
after the close of the company’s fiscal
year. The Notice must be accompanied
by the appropriate registration fee
pursuant to section 6(b) of the 1933 Act
[15 U.S.C. 77f(b)].2 If the issuer fails to

! Securities Act Release No. 6467 (May 28, 1983)
{48 FR 25175 (June 6, 1983}].

. ?Securities Act Release No. 5881 {November 3,
1977) {42 FR 58400 (November 9, 1977)].

? For a further discussion of the legislative history
surrounding section 24(f) {15 U.S.C. 80a-24(f)]. see
Securities Act Release No. 8468 (May 26, 1983) {48
FR 25220 (June 6, 1983)]. ]

* Securities Act Release No. 8467 (May 26, 1983)
[48 FR 25175 (June 6, 1983)] adopted at the same
time these amendments were proposed made a
teclinical amendment to paragraph (b}(2) of rule 24f-
2 to provide that eligible companies that did not sell
any securities pursuant to a rule 24f-2 declaration
during any fiscal year need not file the Notice
required by rule 24f-2 for that fiscal year.

8 See Securities Act Release No. 6468 supra for a
full discussion of the Notice requirements and the

file its required Notice on time
paragraph (b)(2) of rule 24f-2 presently
provides that the issuer's registration
statement would then terminate and the
issuer must discontinue all sales of
securities pursuant to that registration
statement.

On May 26, 1983, the Commission
proposed for comment two amendments
to rule 24f-2 [17 CFR 270.24{-2}. In the
proposing release, the Commission
expressed the belief that (i) the
proposed amendment requiring
additional disclosure on the cover page
of any post-effective amendment to a
registration statement subject to a
declaration pursuant to Rule 24f-2 is
necessary to help issuers avoid
inadvertent failures to file the required
Notices and to enable the staff of the
Commission to monitor industry
compliance in that respect; and (ii) the
proposed amendment modifying the
consequences for failing to file a rule -
24f-2 Notice.on time relieves a result
which is too harsh, at least in cases
where the delinquency is not unduly
prolonged.

After considering the comment
received, the Commission is adopting
these'amendments to rule 24f-2 as
proposed.

Discussion of Comments Received

The Commission received seven
comment letters in response to the
release proposing these two
amendments to rule 24f-2.% The majority
of the commentators supported the
proposed amendments. Several
commentators also provided comment
on issues concerning rule 24f-2 for
which no amendment had been
proposed. The latter comments will be
discussed following our discussion of
the comments received on the proposed
amendments.

Additional Information on the Facing
Sheet

The proposed amendment to
paragraph (a)(1) of rule 24f-2 would
require an issuer who has filed a
declaration pursuant to rule 24f-2 to
include a statement to that effect on the
facing sheet of any post-effective
amendment to its registration statement,

provisions of paragraph (c) of rule 24f-2 which
permit eligible companies that file within two
months after the end of their fiscal year to pay
registration fees based on the net amount of
securities sold during the prior fiscal year.

6These commentators can be divided into the
following four categories: (i) Two commentators
who represent trade associations; (ii) two
commentators who are investment advisers or fund
managers; (iii) two commentators from the
securities bar; and (iv) one commentator
representing a mutual fund.
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and include therein either the date upon
which the issuer has filed, or intends to
file, the required Notice or a statement
that the issuer need not file a Notice for
the prior fiscal year because it has not
sold any securities in reliance on that
declaration during that fiscal year.

Only one commentator opposed the
adoption of the proposed amendment to
paragraph (a)(1) of rule 24f-2. That
commentator argued that the “vast
majority” of issuers relying on rule 24{-2
have no problem complying with the
Notice requirements presently imposed
by that rule. This commentator argued
that requiring all of these issuers to state
the date they filed, or intend to file, their
Notices because of a few instances
where an issuer inadvertently failed to
file its Notice was “inappropriate” and
of questionable value in. preventing
inadvertent failures to file such Notices.
The remaining six commentators,
however, generally supported the
proposed amendment. Three
commentators asserted that the
statement to be included on the facing
page of the registration statement would
provide a good "safety mechanism” to
avoid inadvertent failures to file the
required Notices. Another commentator
who supported the proposed amendment
suggested a modification of the
statement so that the date given would
be the date *“or before which” a Notice
would be filed, apparently out of
concern that the designated filing date
would become a required filing date.

The Commission agrees with the
majority of the commentators on this
proposed amendment. As stated in the
proposing release, the Commission
believes that “this amendment is
necessary to help issuers avoid
inadvertent failures to file the required
Notices and to enable its staff to
monitor industry compliance in that
respect.”” The Commission further
believes that this requirement will
impose a minimal burden on eligible
companies since it requires that such
companies supply, in a filing required
annually, information which is readily
available to them. The Commission does
not believe that there is any reason to
change the requirement to one for
stating the date “on or before which”
Notices will be filed. The use of a
specific date would not change the
actual filing requirements for the
Notices, which are clearly specified in
the rule; but would have the advantage
of focusing a registrant's attention on a
realistic filing date rather than merely
calling attention to the last possible

filing date. Therefore, the Commission is_

adopting the amendment as proposed.

7Securities Act Release No. 8468 supra.

Modification of Consequences for
Failure To File Notices on Time

The proposed amendment to
paragraph (b)(2} of rule 24f-2 would
modify the consequences for failure to
file on time the Notice required by rule
24f-2 g0 that the declaration filed
pursuant to the rule would be
terminated if the Notice was not filed on
time. The issuer’s registration statement,

_however, would remain in effect.

All seven commentators supported
this amendment to rule 24f-2. Five
commentators supported the
amendment as proposed, and three of
them specifically stated that the
proposed modification of the
consequences for failure to file Notices
on time was more appropriate or
equitable than the present consequences
for failure to file Notices on time.

Two commentators suggested certain
modifications of rule 24f-2(b)(2) to
clarify the relationship of that rule to
rule 24f-1.% One commentator suggested
that the Commission should explicitly
provide in the rule that securities sold
during: (1) The prior fiscal year as to
which the required Notice was not filed
on time; and (2) the period after the
close of such fiscal year but prior to the
termination of the fund's rule 24f-2
declaration would not be considered to
be in excess of the number of shares
included in the fund's registration
statement for purposes of the retroactive
registration provisions of rule 24f~1. In
the Commission's view, such a result
would obtain without any change in the
proposed rule. Paragraph (b}(2) of rule

24f-2, as proposed, requires that an

issuer who has failed to file the required
Notice or Notices on time must file “as
soon as practicable” a Notice for the
prior fiscal year as to which the required
Notice was not filed on time and a
separate Notice for the six months after
the close of such fiscal year but prior to
the termination of the fund's rule 24f-2
declaration. The filing of Notices
pursuant to rule 24f-2 must include,
among other things, the appropriate fees
as calculated under the 1933 Act. The
filing of such Notices and the payment
of registration fees pursuant to rule 24f-
2 would make definite the registration of
these securities, and they would not be
deemed to be in excess of the number of
shares included in the fund's registration
statement for purposes of rule 24f-1. On
the other hand, as specifically provided

5Rule 24f-1 under the 1840 Act permits eligible
companies to register retroactively securities sold
within six months before the filing of a notification
of election under rule 24f-1 if the conditions of the
rule are followed including the payment of a fee
equal to three times the 1933 Act registration fee for
those securities.

in rule 24f-2(b)(2), shares sold after the

" termination of the rule 24f-2 declaration
would be deemed to be shares sold in
excess of the number registered.

- Another commentator suggested that
the Commission modify rule 24f-2(b}){2)
by specifying that shares sold “within
six months” after the termination of a
rule 24f-2 declaration would be deemed
to be sold in excess of the number
registered. The Commission has
determined that this suggested
modification would not be appropriate.
Rule 24f-1 permits issuers to
retroactively register securities sold
within six months prior to the filing of
the rule 24f-1 notificatron. Sales of
securities within six months after
termination of the rule 24f-2 declaration
may or may not be within six months
prior to the filing of the rule 24f-1
notification by the issuer. For securities
sold more than six months before a rule

. 24f-1 notification is filed, retroactive

registration pursuant to that rule is
unavailable.

Modification of the “Net Sales”

- Provision

Paragraph (c) of rule 24f-2 currently
provides that, if an issuer that has sold
securities pursuant to a declaration
under rule 24f-2 files the required Notice
not later than two months after the close
of the prior fiscal year, the issuer need
only pay registration fees for the sales
price of securities sold, less the price of
all securities redeemed or repurchased
durring the prior fiscal year. Although the
Commission did not propose an
amendment to this net sales provision,
two commentators suggested
modifications to extend the period of

- time during which an issuer may file a

Notice and take advantage of the
savings provided by the net sales
provision,

One commentator suggested that the
time period during which an issuer may
file a Notice and utilize the net sales
provision should be increased to six
months after the end of the issuer’s
fiscal year. That commentator argued
that the practical result of the present
time limit on a fund's ability to use the
rule’s net sales provision is to “require”
issuers to file their Notices within two
months after the close of the prior fiscal
year even though the rule gives issuers
six months after the end.of the fiscal
year to file their Notices on time.® The

2One commentator suggested that the rule be
modified to lengthen this period of time from six to
twelve months for filing the Notice on time. The
Commission believes that six months is sufficient
time to collect accurate information for the filing
and has not adopted the twelve and month period.
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other commentator suggested that the
time period be increased to four months
after the end of the issuer’s fiscal year.
That commentator argued that this -
deadline would correspond to the
“normal” deadline for funds filing post-
effective amendments to their
registration statements under the 1933
Act. In addition, that commentator
asserted that increasing the time period
to four months “would remove one more
area where inadvertent and harmless
human failure creates an overly heavy
penalty feor the registrant.”

The Commission continues to believe,
as stated in the release initially adopting
rule 24f-2,'° that only those companies
filing their notices within two months
should be permitted to take advantage
of a reduced registration fee. The two
month period will allow issuers to have
sufficient time in which to receive the
results of the fund’s audit prior to filing
their required Notices. Moreover, the
Commission's experience with this rule
shows that effective operation of the
rule is best served if funds give prompt
attention to their requirements.
Accordingly, the Commission has not
modified the filing requirement relatmg
to the net sales provision.

Summary of Regulatory Flexibility
Analysis

The Commission has prepared a Final .
Regulatory Flexibility Analysis in
accordance with 5 U.S.C. 603 regarding
the amendments to rule 24f-2 adopted
herein. The analysis notes that the first
amendment requires certain registered
investment companies to indicate on the
facing sheet of any post-effective
amendment to their registration
statements the fact that they have
registered an indefinite number of
securities under the Securities Act of
1933 and the date they filed or intend to
file the notice required by rule 24f-2.
The second amendment modifies rule
24f-2 so that only an issuer’s declaration
pursuant to the rule would terminate if
the issuer failed to file on time the notice
required by the rule. The object of the
amendments is to monitor compliance
with the filing requirements of rule 24f-2
and to modify a harsh remedy.

A copy of the Final Regulatory
Flexibility Analysis may be obtained by
contacting Gregory K. Todd, Esq., Office
of Disclosure Legal Services, Securities
and Exchange Commission, (202) 272—
3014, Room 5128, 450 Fifth Street, NW,
Washington, D.C. 20549.

Statutory Authority

The Commission adopts these
amendments to rule 24f-2 pursuant to

" Gecurities Act Release No 5881, supra.

section 24(f) of the 1940 Act [15 U.S.C.
80a-24(f)).

Conclusion

Based on the foregoing, the
Commission has determined to adopt
the two amendments as proposed.

List of Subjects in 17 CFR 270

Investment companies, Reporting and
recordkeeping requirements, Securities.

Text of Amendments to Part 270

The Commission is adopting
amendments to Chapter II, Title 17 of
the Code of Federal Regulations as
follows:

PART 270—RULES AND
REGULATIONS, INVESTMENT
COMPANY ACT OF 1940

By revising paragraphs (a)(1) and(b)(2)

' of § 270.24f-2 to read as follows:

§ 270.241-2 Registration under the
Securities Act of 1933 of an indeflnite
number of certain investment company
securitles.

(a)(1) A face amount certificate
company or an open-end management
company or unit investment trust may,
subject to the provisions of this section,
elect to register an indefinite number or
amount of securities under the Securities
Act of 1933 by including on the facing
sheet of its registration statement a
declaration that an indefinite number or
amount of its securities is being
registered by such registration
statement, or if a registration statement
under the Securities Act of 1933 is in
effect as to such securities by amending
such registration statement on the facing
sheet to declare that to the number or
amount of securities of the same class or
series presently registered is added an
indefinite number or amount of such -
securities. Such declaration shall take
effect when the registration statement or
post-effective amendment in which it is
included becomes effective. The issuer
shall place on the facing sheet of any
post-effective amendment to the
registration statement filed after the
issuer has made a declaration pursuant
to this paragraph (a){1) a statement to
the effect that the issuer has registered
an indefinite number or amount of
securities under the Securities Act of
1933 pursuant to this section, and the”
date on which the Rule 24f-2 Notice for
the issuer’s most recent fiscal year was
filed or will be filed, or a statement that
pursuant to paragraph (b)(2) the issuer
need not file a Rule 24f-2 Notice
because it did not sell any securities
pursuant to such declaration during the
most recent fiscal year.

* * * * *

() *«*

{2) If the Rule 24f-2 Notice is not filed
within the time specified in paragraph
(b)(1), the declaration filed pursuant to

_paragraph (a)(1) of this section shall be

deemed to be terminated on the next
business day, and the registrant shall
discontinue all sales of securities
pursuant to such declaration. Separate
notices as described in paragraph (b)(1}
shall be filed as soon as practicable

“after such termination with respect to -

sales of securities made pursuant to the
declaration during (i) the fiscal year as
to which such notice was not timely
filed, and (ii) the period after the close
of such fiscal year but before such
declaration was terminated. Securities
sold after termination of such
declaration shall, for purposes of Rule
24f-1, be deemed to have been sold in
an amount in excess of the number of
shares of securiies of the same class or
serieg included in a registration
statement of such issuer under the
Securities Act of 1933 in effect at the
time of sale. Nothing in this paragraph
{b)(2) shall require an issuer to file a-
Rule 24f-2 Notice for any fiscal year in
which the issuer has not sold any
securities in reliance on a declaration
authorized by paragraph a)(1) of this
section.
* * * N *

Dated: November 14, 1983.

By the Commission.
George A. Fitzsimmons,
Secretary.
[FR Doc. 83-3114‘2 Filed 11-17-83; 8:45 am]
BILLING CODE 8010-01-M

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 12

[T.D. 83-235]

Imported Electronic Products: Entry
and Release

AGENCY: Customs Service, Treasury.
ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations relating to
requirements for the entry and release of
imported electronic products. The
changes update and conform the
regulations to current procedures and
the statutory and regulatory
requirements administered by Customs
for the National Center for Devices and
Radiological Health of the Food and
Drug Administration. Specifically, the
document provides that:
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1. Electronic products offered for
importation into the customs territory of
the United States are subject to
standards prescribed in the Public
Health Service Act, as amended, and
not the Radiation Control for Health and
Safety Act of 1968. This corrects an
erroneous statutory reference in the
Customs Regulations.

2. An electronic product offered for
importation into the customs territory of
the United States may be excepted from
conforming to the standards of the
Public Health Safety Act, as amended, if
the importer by declaration affirms that
the product either was manufactured
before the date the standards became
effective, or is being imported for the
purpose of research, investigations,
studies, demonstratiohs or training.
EFFECTIVE DATE: This document is
effective on December 19, 1983.

- FOR FURTHER INFORMATION CONTACT:
Legal Aspects: Darrell D. Kast, Entry
Procedures and Penalties Division {202-
566-5765); Operational Aspects:
Harrison C. Feese, Duty Assessment
Division (202-566-6651), U.S. Customs
Service, 1301 Constitution Avenue, NW,,
Washington, D.C. 20229,

SUPPLEMENTARY INFORMATION:
Background

Sections 12.90 and 12.91, Customs
Regulations (19 CFR 12.90, 12.91), set
forth the requirements for entry and
release of electronic products offered for
importation into the United States. The
requirements are based on standards
prescribed by the Food and Drug )
Administration (FDA) under section 358
of the Public Health Service Act {42
U.S5.C. 201 et seq.), as amended by the .
Radiation Control for Health and Safety
Act of 1968 (42 U.S.C. 263b ef seq.).

Section 12.90 presently provides that
“the Act’ as referred to in § 12.91, means
the Radiation Control for Health and
Safety Act of 1968.

In addition, § 12.91 now requires that
the importer or consignee of electronic
products by declaration assert that the
products either: (1) Conform to the
standards of section 358 of the Public
Health Service Act, as amended (42
U.S.C. 263(f)), or {2) will be brought into
compliance with the standards unless
intended solely for export.

In order to update the regulations and
bring them into conformity with current
Customs procedures as well as FDA
requirements, a notice proposing to

‘amend §§-12.90 and 12 91 was published l

in the Federal Register on May 5, 1983
{48 FR 20243).

The proposed amendment to § 12.90
provided that “the Act” as referred to in
§ 12.91 refers to the Public Health

1968.

Service Act, as amended (42 U.S.C. 201
et seq.), and not the Radiation Control
for Health and Safety Act of 1968 (42
U.S.C. 263b-263n). The notice also
proposed to correct the statutory
reference in § 12.90 to the Radiation
Control for Health and Safety Act of

The proposed amendment to § 12.91
would medify the language of the two
existing declarations in that section. It
also proposed to add two alternative
declarations whereby the importer of
record may affirm that the products
either: (1) Were nianufactured before the
date the standards became effective, or
(2) are being imported for the purpose of
research, investigations, studies,
demonstrations, or training. Current

citation of authority for § 12.91 was set .

forth as well in the proposal.

No comments were received in
response to the notice of proposed
rulemaking. However, based upon
Customs review one minor change has
been made to the document. The last
sentence of § 12.91(e) has been revised
to read:

If a special exemption is granted after the
product has been imported under bond in
accordance with paragraph (d) of this section,
the bond conditions pertaining to the
Secretary of Health and Human Services
shall be deemed to have been satisfied.

_ This revision was necessary because
the original language of paragraph (e)
which was incorporated without change
into the Notice of Proposed Rulemaking,
called for return of the bond upon the
granting of a special exemption. Since
the bond is posted to satisfy Customs
requirements as well as those of the
Department of Health and Human
Services. and, in the case of a CF 7551,
becomes a permanent part of the entry
file, its return to the importer would be
inappropriate.

After a review of the matter, other
than for the change discussed above,
Customs has determined to adopt the
propeosal as described in that notice.

E.0.12291

It has been determined that the
amendments in this document are not a
“major rule” within the criteria provided
in section 1(b) of E.O. 12291, and
therefore no regulatory impact analysis
is required.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to an initial and
final regulatory flexibility analysis (5
U.S.C. 603, 604) are not applicable to
these amendments because the rule will
not have a significant economic impact
on a substantial number of small

.entities. The amendments are technical

conforming amendments which clarify
existing regulatory and statutory
requirements without making any
substantive change.

Accordingly, the document contains a
certification pursuant to section 3 of the
Regulatory Flexibility Act (5 U.S.C.
605(b)) that the amendments will not
have a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

The declaration requirements are
subject to the Paperwork Reduction Act
of 1980, Pub. L. 96-511. Accordingly,
Form FD 2877 was submitted to the
Office of Management and Budget for
approval. Form FD 2877 was approved
and its OMB approval number is 57~
R0120.

Drafting Information

The principal author of this document .
was Glen E. Vereb, Regulations Control
Branch, Office of Regulations and
Rulings, U.S. Customs Service. However,
personnel from other Customs offices
participated in its development.

List of Subjects in 19 CFR Part 12

Customs duties and inspection,
Imports, Importers.

Amendments to the Regulations

Part 12, Customs Regulations (19 CFR
Part 12), is amended as set forth below.
William von Raab,

Commissioner of Customns.

Approved: October 25, 1883.
John M. Walker, Jr.,
Assistant Secretary of the Treasury.

PART 12—SPECIAL CLASSES OF
MERCHANDISE

Sections 12.90 and 12.91, Customs
Regulations. are revised to read as
follows:

§12.90 Definitions

As used in §§ 12.90 and 12.91, the term
“the Act” shall mean the Public Health
Service Act {42 U.S.C. 201 ef seq.), as
amended by the Radiation Control for
Health and Safety Act of 1968 (42 U.S.C.
263b et seq.), and as further amended
from time to time. ‘

§ 12.91 Electronic products offered for
importation under the Act.

{(a) Standards prescribed by the
Department of Health and Human
Services. Electronic products offered for
importation into the customs territory of
the United States are subject to
standards prescribed under section 358
of the Act (42 U.S.C. 263f) unless
intended solely for export. Prescribed
standards shall not apply to any
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electronic product intended solely for
export if:

{1) Such product and the outside of
any shipping container used in the
export of such product are labeled or
tagged to show that it is intended for
export, and )

(2) Such product meets all the
applicable requirements of the country
to which it is intended for export.

(See 21 CFR, Chapter I, Subchapter J.)

(b) Requirements for entry and
release. Electronic products subject to
standards in effect under section 358 of
the Act (42 U.S.C. 263f}, when offered for
importation into the customs territory of
the United States, shall be refused entry
unless there is filed with the entry, in
duplicate, a declaration (FDA Form FD
2877) verified by the importer of record
which identifies the products and
affirms:

{1) That the electronic products were
manufactured before the date of any
upplicable electronic product
performance standard {the date of
manufacture shall be specified); or

(2) That the electronic products
comply with all standards in effect
under section 358 of the Act (42 U.S.C.
263f), and Chapter I, Subchapter |, title
21, Code of Federal Regulations (21 CFR.
Chapter |, Subchapter J), and that the
certification required by section 360 of
the Act (42 U.S.C. 263h) in the form of a
‘label or tag is attached to the product; or

(3)(i) That the electronic products do
not comply with all standards in effect
under section 358 of the Act (42 U.S.C.
263f), and Chapter I, Subchapter J, title
21, Code of Federal Regulations (21 CFR.
Chapter 1, Subchapter J), but are being
- imported for the purpose of research,
investigations, studied, demonstrations,
or training, (ii) that the products will not
be introduced into commerce and when
the use for which they were imported is
completed they will be destroyed or
exported under Customs supervision,
and (iii) that an exemption for these
products has been or will be requested
from the National Center for Devices
and Radiological Health, Food and Drug
Administration, in accordance with
section 360B(b) of the Act (42 U.S.C.
263j); or

{4) That the electronic products do not
comply with all standards in effect
under section 358 of the Act (42 U.S.C.
263f) and Chapter {, Subchapter J, Code
of Federal Regulations (21 CFR, Chapter
1, Subchapter |), but that a timely and
adequate petition for permission to bring
the products into compliance with
applicable standards has been or will be
filed with the Secretary of Health and
HumanServices in accordance with
section 360 of the Public Health Service

" Act, as amended, and as implemented

by 21 CFR 1005.21.

(c) Notice of sampling. When a
sampling of a product offered for
importation has been requested.by the
Secretary of Health and Human
Services, as provided for in 21 CFR
1005.10, the district director-of Customs
having jurisdiction over the shipment
from which the sample is procured shall
give to its owner or importer of record
prompt notice of delivery of, or intention
to deliver, the sample. If the notice so
requires, the owner or importer of record
shall hold the shipment of which the
sample is typical and not release the
shipment until notice of the results of
the tests of the sample from the
Secretary of Health and Human Services
stating the product fulfills the
requirements of the Act.

(d) Release under bond. If a
declaration filed in accordance with
paragraph (b) of this section states that
the entry is being made under
circumstances described in paragraph
(b){4) of this section, the entry shall be
accepted only if the owner or importer
of record gives a bond on Customs Form
7551, 7553, or 7595 for the production of
a notification from the Secretary of
Health and Human Services or his
designee, in accordance with 21 CFR
1005.23, that the electronic product
described in the declaration filed by the
importer of record is in compliance with
the applicable standards. The bond shall
be in the amount required under § 113.14
of this chapter. Within 180 days after the
entry of such additional period as the
district director may allow for good
cause shown, the importer of record
shall take any action necessary to insure
delivery to the district director of the
notification described in this paragraph.
If the notification is not delivered to the
district director for the port of entry of
the electronic products within 180 days
of the date of entry or such additional
period as may be allowed by the district
director, for good cause shown, the
importer of record shall deliver or cause
to be delivered to the district director

“those electronic products which were

released. In the event that any electronic
products are not redelivered to Customs
custody or exported under Customs
supervision within the period allowed
by the district director in the Notice of
Redelivery (Customs Form 4647),
liquidated damages shall be assessed in
the full amount of a bond given on

_Customs Form 7551. When the

transaction has been charged against a
bond given on Customs Form 7553, or
7595, liquidated damages shall be
assessed in the amount that would have
been demanded if the merchandise had

been released under a bond given on
Customs Form 7551.

(e) Release without bond—special
exemptions. For certain electronic
products the Director, National Center
for Devices and Radiological Health, has
granted special exemptions from the
otherwise applicable standards under
the Act. Such exempted products may
be imported and released without bond
if they meet all the criteria of the special
exemption. If a special exemption is
granted after the product has been
imported under bond in accordance with
paragraph (d) of this section, the bond
conditions pertaining to the notification
of compliance from the Secretary of
Health and Human Services shall be
deemed to have been satisfied.

(f) Merchandise refused entry. If
electronic products are denied entry
under any provision of this section, the
district director shall refuse to release
the merchandise for entry into the
United States.

(g) Disposition of merchandise
refused entry into the United States;
redelivered merchandise. Electronic
products which are denied entry under
paragraph (b} of this section, or which
are redelivered in accordance with
paragraph (d) of this section, and which
are not exported under Customs
supervision within 90 days from the date
of notice of refusal of admission or date
of redelivery, shall be disposed of under
Customs laws and regulations.
However, no such disposition shall
result in an introduction into the United
States of an electronic product in
violation of the Act (42 U.S.C. 263f,
263h).

(R.S. 251, as amended, sec. 464, 498, 624, 46
Stat. 722, as amended, 728, as amended, 759,
(29 U.S.C. 86, 1484, 1498, 1624))

FR Doc. 83-30981 Filed 11-17-83; 8:45 am}

BILLING CODE 4820-02-M

DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 626

Introduction to the Regulations Under
the Job Training Partnership Act

AGENCY: Employment and Training
Administration, Labor.

ACTION: Final rule.

SUMMARY: This document amends the
consolidated table of contents to the
regulations under the Job Training
Partnership Act (JTPA). For technical
reasons, this amendment could not be
made in the October 20, 1983,



52438

Federal Register / Vol. 48, No. 224 / Friday, November 18, 1983 / Rules and Regulations

publication of the final rules covering
Title IV of JTPA. Therefore, to
coordinate the consolidated table of
contents with the corresponding J[TPA -
regulations, this amendment is
necessary. '

"EFFECTIVE DATE: November 18, 1983.

FOR FURTHER INFORMATION CONTACT:
Joseph Juarez, Telephone (202) 523-9110.
SUPPLEMENTARY INFORMATION: On
October 20, 1983, the Employment and
Training Administration (ETA}
published final rules (20 CFR Parts 632,
633, 634, 636, and 684) implementing
Title IV, Parts A, B, and E of the Job
Training Partnership Act (JTPA) relating
to Indian and Native American, migrant’
and seasonal farmworker, and Job
Corps training programs. 48 FR 48744~
48785. Four days later (October 24), ETA
published final rules (20 CFR Part 635)
implementing JTPA Title IV Part C
relating to veterans’ employment and
training programs. 48 FR 49198-49200.
The October 20 publication included an
amendment to 20 CFR 626.3 which sets
forth the consolidated table of contents
for regulations under JTPA. 48 FR 48753-
48754. This amendment originally
included the table of contents to new
Part 635. However, since Part 635 was
not published in final until October 24,
its table of contents could not be
included in the October 20 publication

and was deleted. For this reason, ETA is

amending 20 CFR 626.3 to reflect the
inclusion of the table of contents to Part
635.

Publication in Final

Since this amendment involves only a
technical and nonsubstantive change,
notice of proposed rulemaking and
public comment is found to be
unnecessary. Furthermore, the Secretary
has determined that good cause exists
for waiving the the 30 day delayed
effective date. Therefore, this
amendment is adopted as a final rule
without notice and comment and shall
be effective immediately. See 5 U.S.C.
553 (b} and (d).

Classification

This action is not classified as a
“rule” under Executive Order 12291
because it is not “designed to
implement, interpret or prescribe law or
policy” nor does it describe “the
procedure or practice requirements of an
agency.” See Section 1(a).

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required for this rule
under 5 U.S.C. 553(b), the requirements
of the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., pertaining to.

regulatory flexibility analysis, are not
applicable to this rule. See 5 U.S.C.
601(2). '

Paperwork Reduction Act

This rule contains no “collection of
information” requirements as defined by
the Paperwork Reduction Act, 44 U.S.C.
3504(h). Therefore, this rule is not -
subject to Office of Management and
Budget review under the Paperwork
Reduction Act.

List of Subjects in 20 CFR Part 626
Employment, Labor.

Accordingly, Part 626 of Chapter V of
Title 20 of the Code of Federal
Regulations is amended as set forth
below.

1. The authority for Part 626 reads as
follows:

Authority: Job Training Partnership Act,
Sec. 169 (29 U.S.C. 1501 et seq., Pub. L. 97-300,
98 Stat. 1322), unless otherwise noted.

2. Section 626.3 is amended by adding
in order the following table of contents
for Part 635.

§ 626.3 Table of contents for the
regulations under the Job Training
Partnership Act.

* * * » *

PART 635—VETERANS' EMPLOYMENT
PROGRAMS UNDER TITLE IV, PART C OF
THE JOB TRAINING PARTNERSHIP ACT

Subpart A—General Provisions

Sec. -

635.1 Scope and purpose.
635.2 Program administration.
635.3 Participant eligibility.

Subpart B—Program Funding

635.11 Availability of funds.

635.12 Eligibility for funds.

635.13 Application for funding.

635.14 Review of application for funding.
635.15 Approval of funding requests.

Subpart C—Program Deslign add
Management )

635.21 General.

635.22 Allowable activities.

635.23 Program management and
performance standards.

635.24 Recordkeeping and reporting
requirements.

635.25 Monitoring and oversight.

635.26 Grievance procedures.

Signed at Washington, D.C. on this 10th
day of November 1983.

Royal S. Dellinger, .
Acting Assistant Secretary of Labor.

[FR Doc. 83-30601 Filed 11-17-83; 8:45 am]
BILLING CODE 4510-79-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21CFR Parts 182 and 184
[Docket No. 78N—-0023]

GRAS Status of Ammonium
Bicarbonate, Ammonium Carbonate,
Ammonium Chioride, Ammonium
Hydroxide, and Mono- and Dibasic
Ammonium Phosphate

AGENCY: Food and Drug Administration.
AcTiON: Final rule.

suUMMARY: The Food and Drug
Administration (FDA) is affirming that
ammonium bicarbonate, ammonium
carbonate, ammonium chloride,
ammonium hydroxide, and mono- and
dibasic ammonium phosphate are
generally recognized as safe (GRAS) as
direct human food ingredients. The
safety of these ingredients has been
evaluated under the comprehensive
safety review conducted by the agency.
DATES: Effective December 19, 1983. The
Director of the Federal Register

‘approves the incorporation by reference

of certain publications in 21 CFR
184.1135, 184.1137, 184.1138, 184.1139,
184.1141a, and 184.1141b effective on
December 19, 1983.

FOR FURTHER INFORMATION CONTACT:

‘Hortense S. Macon, Bureau of Foods

(HFF-335), Food and Drug
Administration, 200 C St. SW.,
Washington, DC 20204, 202—426-5487.
SUPPLEMENTARY INFORMATION: In 1he
Federal Register of April 4, 1978 (43 FR
14064), FDA published a proposal to
affirm that ammonium bicarbonate,
ammonium carbonate, ammonium
chloride, ammonium hydroxide, and
Mono- and dibasic ammonium
phosphate are GRAS for use in direct
human food ingredients, and that
ammonium chloride and ammonium
hydroxide are GRAS for use in indirect
human food ingredients. FDA published
this proposal in accordance with its
announced review of the safety of
GRAS and prior-sanctioned food
ingredients. - :
Subsequently, the agency published a -
tentative final rule in the Federal
Register of October 15, 1982 (47 FR
46113), in which FDA proposed not to
include the levels of use or food
categories that appeared in the proposal.
The tentative final rule also included a
change in the specifications for
ammonium chloride and for mono- and
dibasic ammonium phosphate. The
tentative final rule also proposed not to
include a separate listing in 21 CFR Part
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186 for the indirect uses of ammonium
chloride and ammonium hydroxide
because the indirect uses of these
substances would be authorized under
§§ 184.1138, 184.1139, and 184.1(a). The
tentative final rule provided an.
opportunity for public comment on these
changes.

No comments were received in
response to the tentative final rule. |
Therefore, the agency is adopting this
final rule with minor editorial changes.

The agency has previously determined
under 21 CFR 25.24(d)(6) (proposed
December 11, 1979; 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. FDA has not received any
new information or comments that
would alter its previous determination.

In accordance with the Regulatory
Flexibility Act, the agency has
previously considered the potential
effects that this rule would have on
small entities, including small
businesses. In accordance with section
605(b) of the Regulatory Flexibility Act,
the agency has determined that no
significant impact on a substantial
number of small entities would derive
from this action. FDA has not received
any new information or comments that
would alter its previous determination.

In accordance with Executive Order
12291, the agency has previously
considered the potential economic
effects of this final rule. As announced
in the tentative final rule, the agency has
determined that the rule is not a major
rule as determined by that Order. FDA
had not received any new information
or comments that would alter its
previous determination.

The agency’s finding of no major
economic impact and no significant
impact on a substantial number of small
entities and the evidence supportmg
these findings are contained in a
threshold assessment which may be
seen in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, between 9
a.m. and 4 p.m., Monday through Friday.

List of Subjects
21 CFR Part 182

Generally recognized as safe (GRAS)
food ingredients, Spices and flavorings.

21 CFR Part 184

Direct food ingredients, Food
ingredients, Generally recognized as
safe {GRAS) food ingredients,
Incorporation by reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s},

409, 701(a), 52 Stat. 1055, 72 Stat. 1784
1788 as amended (21 U.S.C. 321(s), 348,
371{a))) and under authority delegated
to the Commissioner of Food and Drugs
(21 CFR 5.10), Parts 182 and 184 are
amended as follows:

PART 182—SUBSTANCES
GENERALLY RECOGNIZED AS SAFE

1. Part 182 is amended:

§ 182.90 {Amended]

a. In § 182.90 Substances migrating to
food from paper and paperboard
products by removing the entries
“Ammonium chloride” and “Ammonium
hydroxide.”

§§ 182.1135, 182.1137, 182.1139, and
182.1141 [Removed]

b. By removing § 182.1135 Ammonium
bicarbonate, § 182.1137 Ammonium
carbonate, § 182.1139 Ammonium
hydroxide, and § 182.1141 Ammonium
phosphate.

PART 184—DIRECT FOOD
SUBSTANCES AFFIRMED AS
GENERALLY RECOGNIZED AS SAFE

2. Part 184 is amended:

a. By adding new § 184.1135, to read
asg follows:

§ 184.1135 Ammonium bicarbonate.

(a) Ammonium bicarbonate
{NH:HCQ;, CAS Reg. No. 1066-33-7) is
prepared by reacting gaseous carbon
dioxide with aqueous ammonia.
Crystals of ammonium bicarbonate are
precipitated from solution and
subsequently washed and dried.

(b) The ingredient meets the .
specifications of the Food Chemicals
Codex, 3d Ed. {1981), p. 19, which is
incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW.,
Washington, D.C. 20418, or available for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
DC 20408.

(c) In accordance with § 184.1(b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice. The affirmation
of this ingredient as generally
recognized as safe (GRAS) as a direct
human food ingredient is based upon the
following current good manufacturing
practice conditions of use:

(1) The ingredient is used as a dough
strengthener as defined in § 170.3(0)(6)
of this chapter. a leavening agert as

defined in § 170.3(0)(17) of this chapter:

a pH control agent as defined in

§ 170.3{0)(23) of this chapter, and a
texturizer as defined in § 170.3{0)(32) of
this chapter.

(2) The ingredient is used in food at
levels not to exceed current good
manufacturing practice.

(d) Prior sanctions for this ingredient
different from the uses established in
this section do not exist or have been
waived.

b. By adding new § 184.1137, to read
as follows:

§ 184.1137 Ammonium carbonate.

(a) Ammonium carbonate ((NHs)COs,
CAS Reg. No. 8000-73-5) is a mixture of
ammonium bicarbonate (NH{HCOs) and
ammonium carbamate (NH,COONHL.). It
is prepared by the sublimation of a
mixture of ammonium sulfate and
calcium carbonate and occurs as a
white powder or a hard, white or
translucent mass.

{b) The ingredient meets the
specifications of the Food Chemicals

. Codex, 3d Ed. (1981), p. 19, which is

incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW,,
Washington, D.C. 20418, or available for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
D.C. Z0408. ,

(c) In accordance with § 184.1({b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice. The affirmation
of this ingredient as generally
recognized as safe (GRAS) as a direct
human food ingredient is based upon the
following current good manufacturing
practice conditions of use:

(1) The ingredient is used as a
leavening agent as defined in
§ 170.3(0)(17).of this chapter and a pH
control agent as defined in § 170.3{0)(23)
of this chapter.

(2) The ingredient is used in food at
levels not to exceed current good
manufacturing practice. )

{d) Prior sanctions for this ingredient
different from the uses established in
this section do not exist or have been
waived.

c. By adding new § 184.1138, to read
as follows

§ 184.1138 Ammonium chloride.

(a) Ammonium chloride (NH.C1, CAS
Reg. No. 12125-02-9) is produced by the
reaction of sodium chloride and an
ammonium salt in solution. The less
soluble sodium salt separates out at
elevated temperatures, and ammonium
chloride is recovered from the filtrate on
cooling. Alternatively, hydrogen
chloride formed by the burning of
hydrogen in chloriné is dissolved in
water and then reacted with gaseous
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ammonia. Ammonium chloride is
crystallized from the solution.

(b) The ingredient meets the
specifications of the Food Chemicals
Codex, 3d Ed. (1981), p. 20, which is
incorporated by reference. Copies-are
available from the National Academy
Press, 2101 Constitution Ave, NW,,
Washington, D.C. 20418, or available for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
D.C. 20408.

(c) In accordance with § 184.1(b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice. The affirmation
of this ingredient as generally
recognized as safe (GRAS) as a direct
human food ingredient is based upon the
following current good manufacturing
practice conditions of use:

(1) The ingredient is used as a dough-
strengthener as defined in § 170.3(0)(6)
of this chapter; a flavor enhancer as
defined in § 170.3(0)(11} of this chapter;
. a leavening agent as defined in
§ 170.3(0)(17) of this chapter; and a
processing aid as defined in
§ 107.3(0)(24) of this chapter.

{2) The ingredient is used in food at
levels not to exceed current good
manufacturing practice.

(d) Prior sanctions for this mgredlent
different from the uses established in
this section do not exist or have been
waived.

d. By adding new § 184.1139, to read
as follows:

§ 184.1139 Ammonium hydroxide.

{a) Ammonium hydroxide (NH,OH,
CAS Reg. No. 1336-21-6) is produced by
passing ammonia gas into water.

{(b) The ingredient meets the
specifications of the Food Chemicals
Codex, 3d Ed. (1981}, p. 20, which is
incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW,, .
Washington, D.C. 20418, or available for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
D.C. 20408.

(c) In accordance with § 184.1(b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing pratice. The affirmation
of this ingredient as generally
recognized as safe (GRAS) as a direct
human food ingredient is based upon the
following current good manufacturing
pactice conditions of use:

(1) The ingredient is used as a
leavening agent as defined in
§ 170.3(0)(17) of this chapter; a pH
control agent as defined in § 170.3(0)(23)
of this chapter; a surface-finishing agent
as defined in § 170.3(0)(30) of this

chapter; and as a boiler water additive
complying with § 173.310 of this chapter.

(2) The ingredient is used in food at
levels not to exceed current good
manufacturing practice. The ingredient
may also be used as a boiler water good
additive at levels not to exceed current
good manufacturing practice.

(d) Prior sanctions for this ingredient
different from the uses established in
this section do not exist or have been
waived.

e. By adding new § 184.1141a, to read
as follows:

§ 184.1141a Ammonium phosphate,
monobasic.

{a) Ammonium phosphate, monobasic
(NH,H:PO., CAS Reg. No. 7722-76~1) is
manufactured by reacting ammonia with
phosphoric acid at a pH below 5.8.

(b) The ingredient meets the
specifications of the Food Chemicals
Codex, 3d Ed. (1981), p. 21, which is
incorporated by reference. Copies are
available from the National Academy
Press, 2110 Constitution Ave. NW.,
Washington, D.C. 20418, or available for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
D.C. 20408.

{c} In accordance with § 184.1(b}(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice. The affirmation
of this ingredient as generally
recognized as safe (GRAS) as a direct
human food ingredient is based upon the
following current good manufacturing
practice conditions of use:

(1) The ingredient is used as a dough
strengthener as defined in § 170.3(0)(6)
of this chapter and a pH control agent as
defined in § 170.3(0)(23) of this chapter.

(2) The ingredient is used in food at
levels not to exceed current good

manufacturing practice.

{d) Prior sanctions for this ingredient
different from the uses established in
this section do not exist or have been
waived.

f. By adding new § 184.1141b, to read
as follows:

§ 184.1141b Ammonium phosphate,
dibasic.

(a) Ammonium phosphate, dibasic .
((NH,)}.HPO,, CAS Reg. No. 7783-28-0)
is manufactured by reacting ammonia
with phosphoric acid at a pH above 5.8.

(b) The ingredient meets the
specifications of the Food Chemicals
Codex, 3d Ed. (1981), p. 21, which is
incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW.,
Washington, D.C. 20418, or available for
inspection at the Office of the Federal -

Register, 1100 L St. NW., Washington,
D.C. 20408.

(¢} In accordance with § 184.1(b}(1],
the ingredient is used in food with no
limitation other than current good .
manufacturing practice. The affirmation
of this ingredient as generally
recognized as safe (GRAS] as a direct
human food ingredient is based upon the
following current good manufacturing
practice conditions of use:

(1) The ingredient is used as a dough
strengthener as defined in § 170.3(0)(6)
of this chapter; a firming agent as
defined in § 170.3(0)(10) of this chapter;
a leavening agent as defined in
8§ 170.3(0)(17) of this chapter; a pH
contro! agent as defined in § 170.3{0}(23)
of this chapter; and a processing aid as
defined in § 170.3{0}(24) of this chapter.

(2) The ingredient is used in food at
levels not to exceed current good -
manufacturing practice.”

(d) Prior sanctions for this mgredlent
different from the uses established in
this section do not exist or have been
waived.

Effective date. This regulation shall be
effective December 19, 1983. '
(Secs. 201(s), 409, 701{a), 52 Stat. 1055, 72 Stat.
1784-1788 as amended (21 U.S.C. 321(s). 348,
371(a)))

Dated: October 24, 1983.

William F. Randolph,

Acting Associate Commissioner for
Regulatory Affairs.

[FR Doc. 8330814 Filed 11-17-83; 8:45 am)
BILLING CODE 4160-01-M

21 CFR Parts 182 and 184
[Docket No. 78N-00711

GRAS Status of Carbonates and
Bicarbonates

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is affirming that
calcium carbonate, potassium
bicarbonate, potassium carbonate,
sodium bicarbonate, sodium carbonate,
sodium sesquicarbonate, and ground
limestone are generally recognized as
safe {GRAS) as direct human food
ingredients. The safety of these
ingredients has been evaluated under
the comprehensive safety review

" conducted by the agency.

DATES: Effective December 19, 1983.
The Director of the Federal Register

_approves the incorporation by reference

of certain publications in 21 CFR
184.1191, 184.1409, 184.1613, 184.1619,
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184.1736, 184.1742, and 184.1792 effective
on December 19, 1983.

FOR FURTHER INFORMATION CONTACT:
Leo F. Mansur, Bureau of Foods (HFF-
335), Food and Drug Administration, 200
C St. SW., Washington, D.C. 20204, 202-
426-8950.

SUPPLEMENTARY INFORMATION: In th}e
Federal Register of June 13, 1978 (43 FR
25438), FDA published a proposal to
affirm that calcium carbonate,
potassium bicarbonate, potassium _
bicarbonate, potassium carbonate,
sodium bicarbonate, sodium carbonate,
and sodium sesquicarbonate are GRAS'
for use as direct human food ingredients,
and that sodium carbonate and sodium
bicarbonate are GRAS for use in
indirect human food lngredxents The
proposal was published in accordance
with the announced FDA review of the
safety of GRAS and prior-sanctioned
food ingredients.

Subsequently, the agency published a

tentative final rule in the Federal
Register of August 31, 1982 (47 FR
38349), in which FDA proposed not to
include the levels of use or, in some
instances, the food categories and .
technical effects that appeared in the
proposal. The tentative final rule also
adopted a change in specifications for
calcium carbonate and tentatlvely
affirmed that ground limestone is GRAS
as a direct human food ingredient. The
tentative final rule provided an
opportunity for public comment on these
changes.

One comment was received in
response to the agency's tentative final
rule. The comment pointed out that
several analytical limits for sodium
sesquicarbonate, in the 3d edition of the
Food Chemicals Codex. were different
from those in the 2d edition. These
included assay ranges for sodium
bicarbonate of not less than 35.0 percent
and not more than 38.6 percent as
compared to a range of not less than 35.5
percent or not more than 37.2 percent in
the 2d edition; ranges for sodium
carbonate of not less than 46.4 percent
or not more than 50.0 percent as
compared to a range of not less than 47.0
percent or not more than 48.5 percent in
the 2d edition; and water ranges
between 13.8 and 16.7 percent as
compared to a range between 15.2 and
16.2 percent in the 2d edition.

The agency notes that these changes
resulted from use of a new, more
accurate method of analysis for the
sodium bicarbonate content of sodium
sesquicarbonate. However, the agency
was aware of these changes and
determined that they were not
significant. Furthermore, the
modifications of the assay ranges do not

result in any need for changes in the
regulation because the tentative final
rule established the Food Chemicals
Codex. 3d edition, which contains these
modifications, as the reference for the
compound specifications. The agency is
therefore issuing this final rule based on
the tentative final rule with no changes.
The agency has previously determined
under 21.CFR 25.24(d)(6) (proposed
December 11, 1979; 44 FR 71742) that this
action is of the type that does not
individually or camulatively have a

- significant impact on the human

environment. FDA has not received any
new information or comments that
would alter its previous determination.

In accordance with the Regulatory
Flexibility Act, the agency has -
previously considered the poteritial
effects that this rule would have on
small entities, including small
businesses. In accordance with section
805(b) of the Regulatory Flexibility Act,
the agency has determined that no
significant impact on a substantial
number of small entities would derive
from this action. FDA has not received
any new information or comments that
would alter its previous determination.

In accordance with Executive Order
12291, the agency has previously
considered the potential economic
effects of this final rule. As announced
in the tentative final rule, the agency has
determined that the rule is not a major
rule as determined by that Order. FDA
has not received any new information or
comments that would alter its previous
determination.

The agency's findings of no major
economic impact and no significant
impact on a substantial number of small
entities, and the evidence supporting
these findings, are contained in a
threshold assessment which may be
seen in the Dockets Management Branch
(HFA-305), Food and Drug .
Administration, Rm. 4-82, 5600 Fishers
Lane, Rockville, MD 20857, between 9

" a.m. and 4 p.m., Monday through Friday.

List/of Subjects
21 CFR Part 182

Generally recognized as safe (GRAS)
food ingredients, Spices and flavorings.

21 CFR Part 184

Direct food ingredients, Food
ingredients, Generally recognized as
safe (GRAS) food ingredients,
Incorporation by reference.

Therefore, under the Federal Food.
Drug, and Cosmetic Act (secs. 201(s),
409, 701(a), 52 Stat. 1055, 72 Stat. 1784-
1788 as amended (21 U.S.C. 321(s), 348,
371(a))).and under authority delegated
to the Commissioner of Food and Drugs

{21 CFR 5.10), Parts 182 and 184 are
amended as follows:

PART 182—SUBSTANCES
GENERALLY RECOGNIZED AS SAFE

1. Part 182 is amended:

§ 182.70 [Amended)

a. In § 182.70 Substances migrating
from cotton and cotton fabrics used in
dry food packaging by removing the
entries for “Sodium bicarbonate” and -
“Sodium carbonate.”

§182.90 [Amended)

b. In § 182.90 Substances migrating to
food from paper and paperboard
products by removmg the entry for
“Sodium carbonate.”

§8 182.1191, 182.1613, 182.1619, 182.1736,
182.1742, 182.1792, and 182.8191
{Removed]

c. By removing § 182.1191 Calcium
carbonate, § 182.1613 Potassium
bicarbonate, § 182.1619 Potassium
carbonate, § 182.1736 Sodium
bicarbonate, § 182.1742 Sodium
carbonate, § 182.1792 Sodium
sesquicarbonate, and § 182.8191
Calcium carbonate.

PART 184—DIRECT FOOD
SUBSTANCES AFFIRMED AS
GENERALLY RECOGNIZED AS SAFE

2. Part 184 is amended:

a. By adding new § 184. 1191 to read
as follows: . .

§ 184.1191 Caliclum carbonate.

(a) Calcium carbonate (CaCOs, CAS
Reg. No. 471-34-1) is prepared by three
common methods of manufacture:

(1) As a byproduct in the “Lime soda
process’’;

(2) By precipitation of calcium
carbonate from calcium hydroxide in the
“Carbonation process”; or

(3) By precipitation of calcium
carbonate from calcium chloride in the
“Calcium chloride process”.

(b) The ingredient meets the
specifications of the Food Chemicals
Codex, 3d Ed. (1981), p. 46, which is
incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW.,
Washington, D.C. 20418, or available for
inspection at the Officé of the Federal

‘Register, 1100 L St. NW., Washington,

D.C. 20408.

(c)-In accorddance with § 184.1(b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice.

(d) Prior sanctions for this ingredient
different from the uses established in
this section, or different from that set -
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forth in Part 181 of this chapter, do not
exist or have been waived.

b. By adding new § 184.1409, to read
as follows: .

§ 184.1409 Ground limestone.

{(a) Ground limestone consists ‘
essentially (not less than 94 percent) of
calcium carbonate {CaCQs) and is
prepared by the crushing, grmdmg, and
classifying of naturally occumng
limestone.

(b} The ingredient meets the
specifications of the Food Chemicals
Codex, 3d Ed. (1981), p. 173, which is
incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution' Ave. NW.,
Washington, D.C. 20418, or available for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
D.C. 20408.

(c) In accordance with § 184.1(b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice.

(d) Prior sanctions for this ingredient .-

different from the uses established in
this section do not exist or have been
waived.

c. By adding new § 184. 1813 to read
as follows:

§ 184.1613 - Potasslum blcarbonate.

(a) Potassium bicarbonate (KHCO;,
CAS Reg. No. 298-14-6) is made by the
following processes:

(1) By treating a solution of potassium .

hydroxide with carbon dioxide;

(2) By treating a solution of potassium
carbonate with carbon dioxide.

(b) The ingredient meets the
specifications of the Food Chemicals
Codex, 3d Ed. (1981}, p. 239, which is
incorporated by reference. Copies are
available from the National Academy:
Press, 2101 Constitution Ave. NW.,
Washington, D.C. 20418, or avallable for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washmgton,
D.C. 20408.

(¢} In accordance with § 184.1(b)(1),
the ingredient is used in food with no

" limitation other than current good
manufacturing practice. The affirmation
of this ingredient as generally
recognized as safe [GRAS) ag a direct
human food ingredient is based upon the
following current good manufacturing
practice conditions of use:

(1) The ingredient is used as a
formulation aid as defined in - -

§ 170.3(0)(14) of this chapter nutrient.
supplemlent as defined in § 170.3(0)(20)
of this chapter. pH control agent as

defined in § 170.3(0)(23) of this chapter, .‘

and processing aid as defined in
§ 170.3(0)(24) of this chapter.

(2) The ingredient is used in food at
levels not to exceed current good
manufacturing practice.

(d) Prior sanctions for this mgredlent
different from the uses established in .

this section do not exist or have been.

waived.

d. By adding new § 184.1619, to read
as follows:

§ 184.1619 Potassium carbonate.

(a) Potassium carbonate (K2COs, CAS
Reg. No. 584-08-7) is produced by the
following methods of manufacture:

(1) By electrolysis of potassium
chloride followed by exposing the
resultant potassium to carbon dioxide;

(2) By treating a solution of potassium

hydroxide with excess carbon dioxide to

produce potassium carbonate;
(3) By treating a solution of potassium
hydroxide with carbon dioxide to

produce potassium bicarbonate, which

is then heated to yield potassium
carbonate.
(b) The ingredient meets the

. specifications of the Food Chemicals

Codex, 3d Ed. (1981), p. 240, which is
incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW.,

" Washington, D.C. 20418, or available for _

inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
D.C. 20408.

(c) In accordance w1th-§ 184.1(b})(1),

‘the ingredient is'used in food with no

limitation other than current good
manufacturing practice. the affirmation
of this ingredient as generally
recognized as safe (GRAS) as a direct
human food ingredient is based upon the
following current good manufacturmg
practice conditions of use:

{1) The ingredient is used in food as a
flavoring agent and adjuvant as defined
in § 170.3(0)(12) of this chapter; nutrient
supplement as defined in § 170.3(0)(20)
of this chapter; pH control agent as
defined in § 170.3(0)(23) of this chapter;
and processing aid as defined in
§ 170.3(0)(24) of this chapter

{2) The ingredient is used in food at
levels not to exceed current good

. manufacturing practice.

(d) Prior sanctions for this ingredient
different from the uses established in
this section do not exist or have been
waived.

¢. By adding new § 184. 1736 to read
as follows:

. §184.1736 Sodium bicarbonate.

(a) Sodium bicarbonate (NaHCO,,
CAS Reg. No. 144-55-8) is prepared by

treating a sodium carbonate or a sodium .

carbonate and sodium bicarbonate

* solution with carbon dioxide. As carbon -

dioxide is absorbed, a suspension of
sodium bicarbonate forms. The slurry is
filtered, forming a cake which is washed
and dried.

{b) The.ingredient meets the
specifications of the Food Chemicals
Codex, 3d Ed. (1981), p. 278, which is
incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW.,
Washington, D.C. 20418, or available for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
D.C. 20408.

(c) In accordance with § 184.1(b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice.

(d) Prior sanctions for this ingredient
different from the uses established.in
this section do not exist or have been
waived.

f. By addmg new § 184.1742, to read as
follows » -

$ 184, 1742 SOdIum carbonate.

{(a) Sodium carbonate (Na.CQs, CAS
Reg. No. 487-19-8) is produced (1) From
purified trona ore that has been calcined
to soda ash; (2) from trona ore calcined
to impure soda ash and then purified; or
(3) synthesized from limestone by the
Solvay process.

{b) The ingredient meets the
specifications of the Food Chemicals
Codex, 3d Ed. (1981), p. 280, which is
incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW.,
Washington, D.C. 20418, or available for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
D.C. 20408.

(c) In accordance with § 184.1(b){1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice. The affirmation
of this ingredient as generally
recognized as safe (GRAS) as a direct
human food ingredient is based upon the
following current good manufacturing
practice conditions of use:.

(1) The ingredient is used in food as
an antioxidant as defined in § 170.3(0)(3) -
of this chapter; curing and pickling agent
as defined in § 170.3(0}(5) of this
chapter; flavoring agent and adjuvant as
defined in § 170.3(0)(12) of this chapter;
pH control agent as defined in
§ 170.3(0)(23) of this chapter: and
processing aid as defined in
§ 170.3(0)(24) of this chapter.. .

(2) The ingredient is used in food at
levels not to exceed current good:
manufacturing practice.

(d) Prior sanctions for this mgredlent
different from the uses established in
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this section do not exist or have been
waived.

8. By adding new § 184.1792 , to read
as follows:

§ 184.1792 . Sodium sesquicarbonate.

(a) Sodium sesquicarbonate
{Na,COs.NaHCQ;.2H:O, CAS Reg. No.
533-96-0) is prepared by: (1) Partial
carbonation of soda ash solution
followed by crystallization,
centrifugation, and drying; (2) double
refining of trona ore, a naturally
occurring impure sodium
sesquicarbonate.

(b} The ingredient meets the
specifications of the Food Chemicals
Codex, 3d Ed. (1981), p. 299, which is
incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW.,
Washington, D.C. 20418, or available for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
D.C. 20408.

(c) In accordance with § 184.1(b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice. The affirmation
of this ingredient as generally
recognized as safe {GRAS) as a direct
human food ingredient is based upon the
following current good manufacturing
practice conditions of use:

(1) The ingredient is used as a pH
control agent as defined in § 170.3{0)(23}
of this chapter.

{2) The ingredient is used in cream at
levels not to exceed current good
manufacturing practice. Current good
manufacturing practice utilizes a level of
the ingredient sufficient to control lactic
acid prior to pasteurization and
churning of cream into butter.

(d) Prior sanctions for this ingredient
different from the uses established in
this section do not exist or have:been
waived.

Effective date. This regulation shall be
effective December 19, 1983. -
{Secs. 201(s), 409, 701(a), 52 Stat. 1055, 72 Stat.

1784-1788 as amended (21 U.S.C. 321{(s). 348,
371(a)))

Dated: October 19, 1983,
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs. )
[FR Doc. 83-30812 Filed 11-17-83; 8:45 am|
BILLING CODE 4160-01-M

21 CFR Parts 182 and 184
{Docket No. 79N-0209)

GRAS Status of Potassium Hydroxide
and Sodium Hydroxide

AGENCY: Food and Drug Administration.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is affirming that
potassium hydroxide and sodium
hydroxide are generally recognized as
safe (GRAS) as direct human food
ingredients. The safety of these
ingredients has been evaluated under
the comprehensive safety review
conducted by the agency.

DATES: Effective December 19, 1983. The
Director of the Federal Register
approves the incorporation by reference
of certain publications at 21 CFR -
184.1631 and 184.1763 effective on
December 19, 1983.

FOR FURTHER INFORMATION CONTACT:
John W. Gordon, Bureau of Foods (HFF-
335), Food and Drug Administration, 200
C St. SW., Washington, D.C. 20204, 202-
426-5487. )
SUPPLEMENTARY INFORMATION: In the
Federal Register of February 22, 1980 (45
FR 11842), FDA published a proposal to
affirm that potassium hydroxide and
sodium hydroxide are GRAS for use as
direct human food ingredients. The
proposal was published in accordance
with the announced FDA review of the
safety of GRAS and prior-sanctioned
food ingredients.

Subsequently, the agency published a
tentative final rule in the Federal
Register of August 27, 1982 (47 FR
37931), in which FDA proposed not to
include levels of use and food categories
in the GRAS regulations on potassium
hydroxide and sodium hydroxide and
changed the food grade specifications.
The tentative final rule provided an
opportunity for public comment on these
changes.

One comment was received in
response to the agency’s tentative final
rule on potassium and sodium
hydroxides. The comment supported the
tentative final rule and the removal of
maximum use levels and food
categories. ’ ' .

. The agency concludes that no changes
in the tentative final rule are necessary
as a result of this comment. The agency
is therefore issuing the tentative final
rule as a final rule with minor editorial
changes. ,

The agency has previously determined
under 21 CFR 25.24(d)(8) (proposed
December 11, 1979; 44 FR 71742) that this
action is of a type that does not '
individually or cumulatively have a
significant impact on the human
environment. FDA has not received any
new information or comments that
would alter its previous determination.

In accordance with the Regulatory

~ Flexibility Act, the agency has

previously considered the potential

effects that this rule would have on
small entities, including small
businesses. In accordance with section
605(b) of the Regulatory Flexibility Act,
the agency has determined that no
significant impact on a substantial
number of small entities would derive
from this action. FDA has not received
any new information or comments that
would alter its previous determination.

In accordance with Executive Order
12291, the agency has previously
considered the potential economic
effects of this final rule. As announced
in the tentative final rule, the agency has
determined that the rule is not a major
rule as determined by that Order. FDA
has not received any new information or
comments that would alter its previous
determination.

The agency's findings of no major
economic impact and no significant
impact on a substantial number of small
entities, and the evidence supporting
these findings, are contained in a
threshold assessment which may be
seen in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-82, 5600 Fishers
Lane, Rockville, MD 20857.

List of Subjects
21 CFR Part 182

Generaliy recognized as safe (GRAS)
food ingredients, Spices and flavorings.

21 CFR Part 184 -,

Direct food ingredients, Food
ingredients, Generally recognized as
safe (GRAS) food ingredients,
Incorporation by reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act {secs. 201(s),
409, 701(a), 52 Stat. 1055, 72 Stat. 1784—
1788 as amended {21 U.S.C. 321(s), 348,
371(a))) and under authority delegated
to the Commissioner of Food and Drugs
(21 CFR 5.10), Parts 182 and 184 are
amended as follows:. |

PART 182—SUBSTANCES
GENERALLY RECOGNIZED AS SAFE

1. Part 182 is amended:

§ 182.70 [Amended]

a. In § 182.70 Substances migrating
from cotton and cotton fabrics used in
dry food packaging by removing the
entry “Sodium hydroxide” from the list
of substances.

§ 182,90 [Amended]

b. In § 182.80 Substances migrating to
food from paper and paperboard
products by removing the entry “Sodium
hydroxide” from the list of substances.
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§ 182.1631 [Removed]

¢. By removing § 182.1631 Potassium
hydroxide. . :

§ 182.1763 [Removed]

d. By removing § 182.1763 Sodium
hydroxide.

PART 184—DIRECT FOOD
SUBSTANCES AFFIRMED AS
GE\NERALLY RECOGNIZED AS SAFE

. 2. Part 184 is amended:

a. By adding new § 184.1631, to read
as follows:

§ 184.1631 Potassium hydroxide.

(a) Potassium hydroxide (KOH, CAS
Reg. No. 1310-58-3) is also known as
caustic potash, potash lye, and potassa.
The empirical formula is KOH. It is a
white, highly deliquescent caustic solid;
which is marketed in several forms,
including pellets, flakes, sticks, lumps,
and powders. Potassium hydroxide is
obtained commercially from the
electrolysis of potassium chloride
solution in the presence of a porous
diaphragm.

(b) The ingredient meets the
specifications of the Food Chemicals

"Codex, 3d Ed. (1981), which is

incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW.,
Washington, D.C. 20418, or available
from inspection at the Office of the
Federal Register, 1100 L St. NW.,
Washington, D.C. 20408.

{c) In accordance with § 184.1(b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice. The affirmation
of this ingredient as generally
recognized as safe (GRAS) as a direct
human food ingredient is based upon the
following current good manufacturing
practice conditions of use:

(1) The ingredient is used as a
formulation aid as defined in
§ 170.3(0)(14) of this chapter; a pH
control agent as defined in § 170.3(0)(23)
of the chapter; a processing aid as
defined in § 170.3(0)(24) of this chapter;
and a stabilizer and thickener as
defined in § 170.3(0)(28) of this chapter.

(2) The ingredient is used in food at
levels not to exceed current good
manufacturing practice.

(d) Prior sanctions for this ingredient
different from the uses established in
this section do not exist or have been
waived.

b. By adding new § 184.1763, to read
as follows:

§ 184.1763 Sodium hydroxide.

(a) Sodium hydroxide (NaOH, CAS
Reg. No. 1310-73-2) is also known as

sodium hydrate, soda lye, caustic soda,
white caustic, and lye. The empirical
formula is NaOH. Sodium hydroxide is
prepared commercially by the
electrolysis of sodium chloride solution
and also by reacting calcium hydroxide
with sodium carbonate. :

(b) The ingredient meets the
specifications of the Food Chemicals
Codex, 3d Ed. (1981), which is
incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW.,
Washington, D.C. 20418, or available for
inspection at the Office of the Federal
Register, 1100 L St. NW.,, Washington,
D.C. 20408.

(c) In accordance with § 184.1(b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice. The affirmation

- of this ingredient as generally

recognized as safe (GRAS) as a direct
human food ingredient is based upon the
following current good manufacturing
practice conditions of use:

(1) The ingredient is used as a pH
control agent as defined in § 170.3(0)(23)
of this chapter and as a processing aid
as defined in § 170.3(0)(24) of this
chapter.

(2) The ingredient is used in foods at
levels not to exceed current good
manufacturing practice. .

{d ) Prior sanctions for this ingredient
different from the uses established in
this section do not exist or have been
waived.

Effective date. This regulation shall be
effective December 19, 1983.

(Secs. 201(s), 409, 701(a), 52 Stat. 1055, 72 Stat.

1784-1788 as amended (21 U.S.C. 321(s), 348,
371(a)))

Dated: October 286, 1983.
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.
[FR Doc. 83-30813 Filed 11-17-83; 8:45 am)
BILLING CODE 4160-01-M

21 CFR Parts 182 and 184
{Docket No, 78N-0372]

GRAS Status of Stearic Acid and
Calcium Stearate :

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is affirming that
stearic acid and calcium stearate are
generally recognized.as safe (GRAS) as
direct human food ingredients. The
safety of these ingredients has been
evaluated under the comprehensive
safety review conducted by the agency.

paTEs: Effective December 19, 1983. The
Director of the Federal Register
approves the incorporation by reference
of certain publications in 21 CFR
184.1090 and 184.1229 effective
December 19, 1983.

FOR FURTHER INFORMATION CONTACT:
John Dawson, Bureau of Foods (HFF-
335), Food and Drug Administration, 200
C St. SW., Washington, D.C. 20204, 202-
426-9463.

SUPPLEMENTARY INFORMATION: In the
Federal Register of February 1, 1983 {48
FR 4486), FDA published a proposal to
affirm that stearic acid and calcium
stearate are GRAS for use as direct .
human food ingredients. FDA published
this proposal in accordance with its
announced review of the safety of
GRAS and prior-sanctioned food
ingredients.

In accordance with § 170.35 (21 CFR
170.35), copies of the scientific literature
review on stearic acid and calcium
stearate and the report of the Select
Committee on GRAS Substances (the
Select Committee) on these substances
are available for public review in the

.Dockets Management Branch (HFA~

305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857. Copies of these documents also
are available for public purchase from
the National Technical Information
Service, as announced in the proposal.
In addition to proposing to affirm the
GRAS status of stearic acid and calcium
stearate, FDA gave public notice that it
was unaware of any prior-sanctioned
food ingredient uses for these
ingredients other than the proposed
conditions of use. Persons asserting
additional or extended uses in
accordance with approvals granted by
the U.S. Department of Agriculture or

. FDA before September 6, 1958, were

given notice to submit proof of those
sanctions, so that the safety of any
prior-sanctioned uses could be
determined. That notice was also an
opportunity to have prior-sanctioned
uses of stearic acid or calcium stearate
recognized by issuance of an
appropriate regulation under Part 181—

. Prior-Sanctioned Food Ingredients (21

CFR Part 181) or affirmed as GRAS
under Part 184 or 186 (21 CFR Part 184 or
186), as appropriate. :

FDA also gave notice that failure to
submit proof of an applicable prior
sanction in response to the proposal
would constitute a waiver of the right to
assert that sanction at any future time.

No reports of prior-sanctioned uses
for stearic acid or calcium stearate were
submitted in response to the proposal.
Therefore, in accordance with the
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proposal, any right to assert a prior
sanction for use of stearic acid or
calcium stearate under conditions
different from those set forth in this final
rule has been waived,

No comments were received in
response to the agency's proposal on
stearic acid and calcium stearate.
Therefore, the agency is issuing the
proposal as a final rule with minor
editorial changes.

The agency has previously determined
under 21 CFR 25.24(d)(6) (proposed
December 11, 1979; 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. FDA has not received any
new information or comments that
would alter its previous determination.

In accordance with the Regulatory
Flexibility Act, the agency has
previously considered the potential
effects that this rule would have on
small ertities, including small
businesses. In accordance with section
605(b) of the Regulatory Flexibility Act,
the agency has determined that no
significant impact on a substantial
number of small entities would derive
from this action. FDA has not received
any new information or comments that
would alter its previous determination.

In accordance with Executive Order
12291, the agency has previously
considered the potential economic
effects of this regulation. As announced
in the proposal, the agency has
determined that the rule is not a major
rule as determined by that Order. FDA
has not received any new information or
comments that would alter its previous
‘determination.

The agency’s findings of no major
economic impact and no significant
impact on a substantial number of small
entities, and the evidence supportmg
these findings are contained in a
threshold assessment which may be
seen in the Dockets Management Branch
(address above).

List of Subjects
21 CFR Part 182

Generally recognized as safe {(GRAS)
food ingredients, Spices and flavorings.

21 CFR Part 184

Direct food ingredients, Food
ingredients, Generally recognized as
safe [GRAS) food ingredients,
Incorporation by reference.

Therefore, under the Federal Food.
Drug, and Cosmetic Act {secs. 201(s),
409, 701(a), 52 Stat. 1055, 72 Stat. 1784~
1788 as amended (21 U.S.C. 321(s), 348,
371(a)}) and under authority delegated
to the Commissioner of Food and Drugs

(21 CFR 5.10), Parts 182 and 184 are
amended as follows:

PART 182—SUBSTANCES
GENERALLY RECOGNIZED AS SAFE

§ 182,70 [Amended]

1. Part 182 is amended in § 182.70
Substances migrating from cotton and
cotton fabrics used in dry food
packaging by removing the entry for
“Stearic acid.”

PART 184—DIRECT FOOD
SUBSTANCES AFFIRMED AS
GENERALLY RECOGNIZED AS SAFE

2. Part 184 is amended:

a. By adding new § 184.1090, to read
as follows:

§ 184.1090 Stearic acid.

(a) Stearic acid (CieHssO2, CAS Reg.
No. 5-11-4) is a white to yellowish white
solid. It occurs naturally as a glyceride
in tallow and other animal or vegetable
fats and oils and is a principal
constituent of most commercially
hydrogenated fats. It is produced
commercially from hydrolyzed tallow
derived from edible sources or from
hydrolyzed, completely hydrogenated
vegetable oil derived from edible
sources. '

(b) The ingredient meets the
specifications of the Food Chemicals
Codex, 3d Ed. (1981), p. 313, which is
incorporated by reference, and the
requirements of § 172.860(b)(2) of this
chapter. Copies of the Food Chemicals
Codex are available from the National
Academy Press, 2101 Constitution Ave.
NW., Washington, D.C. 20418, or
available for inspection at the Office of
the Federal Register, 1100 L. St Nw.,,
Washington, D.C. 20408.

(c) In accordance with § 184.1{b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice. The affirmation
of this ingredient as generally -
recognized as safe (GRAS) as a direct
human food ingredient is based upon the
following current good manufacturing
practice conditions of use:

(1) The ingredient is used as a
flavoring agent and adjuvant as defined
in § 170.3(0)(12) of this chapter.

(2) The ingredient is used in foods at
levels not to exceed current good
manufacturing practice.

(d) Prior sanctions for this ingredient
different from the uses established in
this section do not exist or have been
waived.

b. By adding new § 184.1229, to read
as follows:

§ 184.1229 Calcium stearate. '

{a) Calcium stearate
(Ca(Ci7H35COO0):, CAS Reg. No. 1529~
23-0) is the calcium salt of stearic acid
derived from edible sources. It is
prepared as a white precipitate by
mixing calcium chloride and sodium
stearate in aqueous solution.

(b) The ingredient meets the
specifications of the Food Chemicals
Codex, 3d Ed. (1981}, p. 64, which is
incorporated by reference, and the
requirements of § 172.860(b)(2) of this
chapter. Copies of the Food Chemicals
Codex are available from the National
Academy Press, 2101 Constitution Ave.
NW., Washington, D.C. 20418, or
available for inspection at the Office of
the Federal Registér, 1100 L St. NW.,
Washington, D.C. 20408.

(c) In accordance with § 184.1(b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice. The affirmation
of this ingredient as generally
recognized as safe (GRAS) as a direct.
human food ingredient is based upon the
following current good manufacturing
practice conditions of use:

(1) The ingredient is used as a
flavoring agent and adjuvant as defined
in § 170.3{0}(12) of this chapter; a
lubricant and release agent as defined in
§ 170.3(0)(18) of this chapter; and a
stabilizer and thickener as defined in
§ 170.3{0)(28) of this chapter.

{2) The ingredient is used in foods at
levels not to exceed current good
manufacturing practice.

(d) Prior sanctions for this ingredient
different from the uses established in
this section do not exist or have been
waived.

Effective date. These regulations shall
be effective December 16, 1983.
(Secs. 201(s), 409, 701(a), 52 Stat. 1055, 72 Stat.

17841788 as amended (21 U.S.C. 321(s), 348,
371(a)))

Dated: October 24, 1983.
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affatrs. ”
{FR Doc. 83-30809 Filed 11-17-83; 8:45 am}
BILLING CODE 4160-01-M

21 CFR Parts 182 and 184
{Docket No. 80N-0274]

GRAS Status of Tartaric Acid and
Certain Tartrates

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Adminstration (FDA) is affirming that



52446

Federal Register / Vol. 48, No. 224 / Friaay. November 18, 1983 / Rules and Regulations’

tartaric acid, potassium acid tartrate,
sodium tartrate, and sodium potassium
tartrate are generally recognized as safe
(GRAS) for use as direct human food
ingredients. The safety of these
ingredients has been evaluated under a
comprehensive safety review conducted
by the agency.

DATES: Effective December 19, 1983. The
Director of the Federal Register
approves the incorporation by reference
of certain publications in 21 CFR
184.1077, 184.1099, 184.1801, and 184.1804
effective on December 19, 1983.

FOR FURTHER INFORMATION CONTACT:
John W. Gordon, Bureau of Foods (HFF-
335), Food and Drug Administration, 200
C St. SW.,, Washington, D.C. 20204, 202~
426-5487.

SUPPLEMENTARY INFORMATION: [n the
Federal Register of August 17, 1982 (47
FR 35772), FDA published a proposal to
affirm that tartaric acid and certain
tartrate salts are GRAS for use as direct
human food ingredients. The proposal
was published in accordance with the
announced FDA review of the safety of
GRAS and prior-sanctioned food
ingredients.

In accordance with § 170.35 (21 CFR
170.35), copies of the scientific literature
review, mutagenic evaluation,
teratologic evaluation, and the report of
the Select Committee on GRAS
Substances (the Select Committee) on
tartaric acid.and certain tartrate salts
are available for public review in the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857, Copies of these documents also
are ‘available for public purchase from
the National Technical Information
Service, as announced in the proposal.

In addition to proposing to affirm the
GRAS status of tartaric acid and certain
tartrates, FDA gave public notice that it
was unaware of any prior-sanctioned
food ingredient uses for these
ingredients other than the proposed
conditions of use. Persons asserting
additional or extended uses in
accordance with approvals granted by
the U.S. Department of Agriculture or
FDA before September 6, 1958, were
given notice to submit proof of those
sanctions, so that the safety of any
prior-sanctioned uses could be
determined. That notice was also an
opportunity to have prior-sanctioned
uses of tartaric acid and certain
tartrates recognized by issuance of an
appropriate regulation under Part 181—
Prior-Sanctioned Food Ingredients (21
CFR Part 181) or affirmed as GRAS
under Part 184 or 186 {21 CFR Part 184 or
186}, as appropriate.

FDA also gave notice that fajlure to
submit proof of an applicable prior
sanction in response to the proposal
would constitute a waiver of the right to
assert that sanction at any future time.

No reports of prior-sanctioned uses
for tartaric acid and certain tartrates
were submitted in response to the
proposal. Therefore, in accordance with
the proposal, any right to assert a prior
sanction for use of tartaric acid and
certain tartrates under conditions
different from those set forth in this final
rule has been waived.

No comments were received in
response to the agency's proposal on
tartaric acid and certain tartrates. The
agency is therefore issuing the proposed

" regulations as a final rule with minor

editorial changes.

The agency has previously determined
under 21 CFR 25.24(d)(6) (proposed
December 11, 1979; 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. FDA has not received any
new information or comments that
would alter its previous determination.

In accordance with the Regulatory
Flexibility Act, the agency has
previously considered the potential
effects that this rule would have on
small entities, including small
businesses. In accordance with section
605(b) of the Regulatory Flexibility Act,
the agency has determined that no
significant impact on a substantial
number of small entities would derive
from this action. FDA has not received
any new information or comments that
would alter its previous determination.

In accordance with Executive Order
12291, the agency has previously
considered the potential economic
effects of these regulations. As
announced in the proposal, the agency
has determined that the rule is not a
major rule as determined by the Order.
FDA has not received any new
information or comments that would
alter its previous determination.

The agency's findings of no major
economic impact and no significant
impact on a substantial number of small
entities, and the evidence supporting
these findings, are contained in a
threshold assessment which may be
seen in the Dockets Management Branch
(adddress above).

List of Subjects
21 CFR Part 182

Generally recognized as safe (GRAS)
food ingredients, Spices and flavorings.

" 21 CFR Part 184

Direct food ingredients, Food
ingredients, Generally recognized as
safe (GRAS) food ingredients,
Incorporation by reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 701(a), 52 Stat. 1055, 72 Stat. 1784~
1788 as amended (21 U.S.C. 321(s}, 348,
371(a))) and under authority delegated
to the Commissioner of Food and Drugs
(21 CFR 5.10), Parts 182 and 184 are
amended as follows: .

PART 182—SUBSTANCES
GENERALLY RECOGNIZED AS SAFE

1. Part 182 is amended:

§ 182.70 [Amended]

a.In § 182.70 Substances migrating
from cotton and cotton fabrics used in
dry food packaging by removing
“Tartaric acid” from the list of
substances.

§§ 182.1077, 182.1099, 182.1804, 182.6099,
182.6801, 182.6804 [Removed]

b. By removing § 182.1077 Potassium
acid tartrate, § 182.1099 Tartaric acid,
§ 182.1804 Sodium potassium tartrate,
§ 182.6099 Tartaric acid, § 182.6801
Sodium tartrate, and § 182.6804 Sodium
potassium tartrate.

PART 184—DIRECT FOOD
SUBSTANCES AFFIRMED AS
GENERALLY RECOGNIZED AS SAFE

2, Part 184 is amended:
a. By adding new § 184.1077, to read

- as follows:

§ 184.1077 Potassium acid tartrate.

(a) Potassium acid tartrate (C.Hs;KQOe,
CAS Reg. No. 868-14-4) is the potassium
acid salt of 1.—(+)—tartaric acid and is -
also called potassium bitartrate or
cream of tartar. It occurs as colorless or
slightly opaque crystals or as a white,
crystalline powder. It has a pleasant,
acid taste. It is obtained as a byproduct
of wine manufacture.

(b) The ingredient meets the

" specifications of the Food Chemicals

Codex, 3d Ed. (1981), P. 238, which is
incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW.,
Washington, D.C. 20418, or available for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
D.C. 20408. )

(c) In accordance with § 184.1{b){1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice. The affirmation
of this ingredient as generally
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recognized as safe (GRAS) as a direct
human food ingredient is based upon the
following current good manufacturing
practice conditions of use:

(1) The ingredient is used as an
_anticaking agent as defined in
§ 170.3(0)(1) of this chapter; an
antimicrobial agent as defined in
§ 170.3(0)(2) of this chapter; a
formulation aid as defined in
§ 170.3{0)(14) of this chapter; a
humectant as defined in § 170.3(0){16) of
this chapter; a leavening agent as
defined in § 170.3(0)(17) of this chapter;
A pH control agent as defined in
§ 170. 3[0)(23] of this chapter,
processing aid as defined in
§ 170.3(0)(24) of this chapter; a stabilizer
and thickener as defined in
§ 170.3(0)(28) of this chapter; and a
surface-active agent as defined in
§ 170.3(0)(29) of this chapter.

(2) The ingredient is used in the
following foods at levels not to exceed
current good manufacturing practice:
baked goods as defined in § 170.3(n)(1}
of this chapter; confections and frostings
as defined in § 170.3(n)(9) of this
chapter; gelatins and puddings as
defined in § 170.3(n)(22) of this chapter;
hard candy as defined in § 170.3(n){25)
of this chapter; jams and jellies as
defined in § 170.3(n}{28) of this chapter;
and soft candy as defined in
§ 170.3{n)(38) of this chapter.

{d) Prior sanctions for this ingredient
different from the uses established in
this section do not exist or have been
waived.

b. By adding new § 184.1099, to read
as follows:

§ 184.1099 Tartaric acid.

(a) Food grade tartaric acid {C4HsOs,
CAS Reg. No. 82-69-4) has the L
conflguratlorr'The L form of tartaric acid
is dextrorotatory in solution and is also
known as L—{+)=tartaric acid.

Tartaric acid occurs as colorless or
translucent crystals or as a white,’
crystalline powder. It is odorless and
has an acid taste. It is obtained as a
byproduct of wine manufacture.

(b) The ingredient meets the
specifications of the Food Cnemicals
Codex, 3d Ed. (1981), P. 320, which is
incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW.,
Washington, D.C. 20418, or available for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
D.C. 20408.

(c) In accordance with § 184.1(b}{1},
the ingredient is used in food with no
limitation other than current good
manufacturing practice. The affirmation
of this ingredient as generally.

recognized as safe (GRAS) as a direct
human food ingredient is based upon the
following current good manufacturing
practice conditions of use:

(1} The ingredient is used as a firming
agent as defined in § 170.3{0}{10) of this
chapter; a flavor enhancer as defined in
§ 170.3(0)(11) of this chapter; a flavoring
agent as defined in § 170.3{0)(12) of this
chapter; a humectant as defined in
§ 170.3(0)(16) of this chapter; and a pH
control agent as defined in § 170.3{0)(23)
of this chapter.

(2) The ingredient is used in foods at
levels not to exceed current good
manufacturing practice.

(d) Prior sanctions for this ingredient
different from the uses established in
this section do not exist or have been
waived.

c. By adding new § 184.1801, to read
as follows:

§ 184.1801 Sodium tartrate.

- (a) Sodium tartrate (C;HiNa20s.2H,0,
CAS Reg. No. 868-18-8) is the disodium

salt of L.—(+)—tartaric acid. It occurs as
transparent, colorless, and odorless

crystals. It is obtained as a byproduct of

wine manufacture.

{b) The ingredient meets the
specifications of the Food Chemicals
Codex, 3d Ed. (1981), p. 303, which is
incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW.,
Washington, D.C. 20418, or ‘available for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
D.C. 20408.

(c) In accordance with § 184.1{b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice. The affirmation
of this ingredient as generally
recognized as safe (GRAS) as a direct
human food ingredient is based upon the
following current good manufacturing
practice conditions of use:

(1) The ingredient is used as an
emulsifier as defined in § 170.3(0){8) of
this chapter and as a pH control agent
as defined in § 170.3[01(23) of this
chapter.

(2) The ingredient is s used in the
following foods at levels not to exceed
current good manufacturing practice:
cheeses as defined in§ 170.3(n)(5) of this
chapter; fats and oils as defined in
§ 170.3(n)(12) of this chapter; and jams
and jellies as defined in § 170.3(n)(28) of
this chapter.

(d) Prior sanctions for this ingrediem

‘ different from the uses established in

this section do not exist or have been

- waived.

d. By adding new § 184.1804, to redd
as follows:

§ 184.1804 Sodium potassium tartrate.

{a) Sodium potassium tartrate
(CsH:KNaQg.4H:0, CAS Reg. No. 304~
59-6) is the sodium potassium salt of -
i {+) - tartaric acid and is also called
the Rochelle salt. It occurs as colorless
crystals or as a white, crystalline
powder and has a cooling saline taste. It
is obtained as a byproduct of wine
manufacture.

(b) The ingredient meets the
specifications of the Food Chemicals
Codex, 3d Ed. (1981), p. 296, which is
incorporated by reference. Copies are
available from the National Academy
Press, 2101 Constitution Ave. NW.,
Washington, D.C. 20418, or available for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
D.C. 20408.

{c) In accordance with § 184.1(b){1).
the ingredient is used in food with no
limitation other than current good
manufacturing practice. The affirmation
of this ingredient as generally
recognized as safe (GRAS) as a direct
human food ingredient is based upon the
following current good manufacturing
practice conditions of use:

{1) The ingredient is used as an
emulsifier as defined in § 170.3(0}(8) of
this chapter and as a pH control agent
as defined in § 170.3{0)(23) of this
chapter. '

(2) The ingredient is used in the
following foods at levels not to exceed
current good manufacturing practice:
cheeses as defined in § 170.3(n}(5) of
this chapter and jams and jellies as
defined in § 170.3(n)(28) of this chapter.

{d) Prior sanctions for this ingredient
different from the uses established in
this section do not exist or have been
waived.

Effective date. This regulation is
effective December 19, 1983.
{Secs. 201(s), 409, 701(a), 52 Stat. 1055, 72 Stat.
1784-1788 as amended (21 U.S.C. 321(s}, 348,
371(a))}

Dated: October 19, 1983.
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affalrs.
[FR Dec. 83-30810 Filed 11-17-83; 8:45 am|
BILLING CODE 4160-01-M

21 CFR Part 184
{Docket No. 77N-0039]

GRAS Status of Sodium Alginate
AGENCY: Food and Drug Administration.

- ACTION: Final rule,”

sumMmARY: The Food and Drug
Administration (FDA) is affirming that

i
;
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sndium alginate is generally recognized
as safe (GRAS) as a direct human food
ingredient for use in processed fruits
and fruit juices. The safety of this
ingredient has been evaluated under the
comprehensive safety review conducted
by the agency. o

EFFECTIVE DATE: December 19, 1983.

FOR FURTHER INFORMATION CONTACT:
Leonard C. Gosule, Bureau of Foods
(HFF-335), Food and Drug
Administration, 200 C St. SW.,
Washington, D.C. 20204, 202-426-9463.

SUPPLEMENTARY INFORMATION: In the
Federal Register of January 28, 1983 (48
FR 4002), FDA published a proposal to
amend the GRAS status of sodium
alginate to include its use in processed
fruits and fruit juices at a level of 2.0
percent. The proposed amendment was
published in response to a comment
which noted that FDA had inadvertently
omifted this use from its final rule on
alginates, which was published July 9,
1982 (47 FR 29946).

No comments were received in
response to the agency’s proposed
amendment to the GRAS affirmation
regulation for sodium alginate (21 CFR
184.1724). Therefore, the agency is
amending § 184.1724 as proposed. FDA
is also making minor editorial changes.
in the table found in § 184.1724.

The agency has determined pursuant
to 21 CFR 25.24 (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

In accordance with the Regulatory
Flexibility Act, the agency previously
considered the potential effects that this
rule would have on small entities,
including small businesses. In
accordance with section 605(b}) of the
Regulatory Flexibility Act, the agency
has determined that no significant
impact on a substantial number of small
entities would derive from this action.
FDA has not received any new
information or comments that would
alter its previous determination.

In accordance with Executive Order
12291, FDA has previously analyzed the
potential economic effects of this final
rule. As announced in the proposal, the
agency has determined that the rule is
not a major rule as determined by the
Order. The agency has not received any
new information or comments that
would alter its previous determination.

The agency’s findings of no major
economic impact and no significant
impact on a substantial number of small
entities and the evidence supporting
these findings are contained in a
threshold assessment that may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857.

~ List of Subjects in 21 CFR Part 184

Direct food ingrediénts. Food
ingredients, Generally recognized as
safe (GRAS) food ingredients.

PART 184—DIRECT FOOD
SUBSTANCES AFFIRMED AS
GENERALLY RECOGNIZED AS SAFE

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 701(a), 52 Stat. 1055, 72 Stat. 1784—
1788 as amended {21 U.S.C. 321(s), 348,
371(a))} and under authority delegated
to the Commissioner of Food and Drugs
(21 CFR 5.10), Part 184 is amended in
§ 184.1724(c) by revising the table, to
read as follows: i
§ 184.1724 Sodium alginate.

* * * * *

(c]t * &

Maximum
lovel of
use in

food (as
served)

{percent)

Category 9ffood

Functional use

Condiments and relishes, § 170.3(n)(8) of this 1.0
chapter, except pimento ribbon for stuffed
olives.

Pimento ribbon for stuffed olives...........cccccecrnnae

Contections and frostings, § 170.3(n)}(9) of this

chapter.

8.0
03

Gelating and puddings, § 170.3(n}(22) of this 40
chapter.. .

Hard candy, § 170.3(n)(25) of this chapter........... 10.0

Processed truits and fruit juices, § 170.3(n}(35) 20
of this chapter.

All other food categomes........uuwsimiricsenmoced] 1.0

Texturizer, §170.3(0)(32) of this chapter, formulation aid
§170.3(0)(14) of this chapter, 'stabilizer, thickener,
§ 170.3(0){28) of this chapter.

Do.

Stabilizér. thickener, § 170.3(0)(28) of this chapter. -

Firming agent, § 170.3(0)(10) of this chapter; flavor adjuvant,
§170.3(0)(12) of this chapter; stabilizer, thickener,
§ 170.3(0)(28) of this chapter.

Stabilizer, thickener, § 170.3(0)(28) of this chapter.

Formulation aid, § 170.3(0)(14) of this chapter; texturizer,
§ 170.3(0)(32) of this chapter.

Emulsifier, §170.3(c}(8) of this chapter; firming agent,
§ 170.3{0)(10) of this chapter; flavor enhancer, § 170.3(0)(11)
of this chapter; flavor adjuvant, § 170.3(0)(12) of this chapter;
processing aid, § 170.3{0)(24) of this chapter; stabilizer and
thickener, § 170.3(0)(28) of this chapter; surface active agent,
§ 170.3(0)(29) of this chapter.

Effective date. This regulation is effective December 19, 1983.
(Secs. 201(s), 409, 701(a), 52 Stat. 1055, 72 Stat. 1784-1788 as amended (21 U.S.C. 321(s), 348,

371(a)))
Dated: October 24, 1983.
William F. Randolph, :

Acting Assaciate Commissioner for Regulatory Affairs.

[FR Doc. 83-30811 Filed 11-17-83; 8:45 am]
BILLING CODE 4160-01-M

21CFR Part 510

New Animal Drugs; Change of Sponsor
Name and Address

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor name and address for
A. H. Robins Co.

EFFECTIVE DATE: November 18, 1983.

FOR FURTHER INFORMATION CONTACT:
David L. Gordon, Bureau of Veterinary
Medicine (HFV-238), Food and Drug

Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301—443-6243.

SUPPLEMENTARY INFORMATION: A. H.
Robins Co., 1405 Cummings Dr., P.O.
Box 26609, Richmond, VA 23261, has
informed FDA of a change of sponsor
name and address. This is an
administrative change which does not in
any other way affect the approval of the
firm’s NADA's. The agency is amending
the regulations to reflect the change.

List of Subjects in 21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting requirements.
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PART 510-—~NEW ANIMAL DRUGS

§510.600 [Amended] .

Therefore, under the Federal Food.
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), § 510.600
Names, addresses, and drug labeler *
codes of sponsors of approved
applications is amended in the entry for
“A. H. Robins Co., Research
Laboratories” in paragraph (c){1) and in
the entry for 000031 in paragraph (c)(2)

‘by changing the entry for the firm name
and address to read “A. H. Robins Co.,
1405 Cummings Dr., P.O. Box 26609,
Richmond, VA 23261.”

Effective date. November 18, 1983.
(Sec. 512(i), 82 State. 347 (21 U.S.C. 360b(i)))
Dated: November 14, 1983. '
Max L. Crandall,
Associate Director for Surveillance and
Compliance. .
[FR Doc. 83-31105 Filed 11-17-83: 8:45 am]
BILLING CODE 4160-01-M _

—

DEPARTMENT OF JUSTiCE )
Office of the Anorney General
28 CFR Part 0

[Civil Division Directive No. 158-83)

Further Revision of Civil Division
Directive No. 145-81

" AGENCY: Justice Department.
ACTION: Final rule.

SUMMARY: This document amends Civil
Division Directive No. 145-81, as it
appears in 46 FR 52352 (Oct. 27, 1981},
and as revised by Directive No. 151-82,
47 FR 21533 (May 19, 1982). These
changes reflect transfer of the Consumer
Affairs Section from the Antitrust
Division to the Civil Division and
transfer of certain civil litigation arising
under the the Immigration and

. Nationality Act and related laws from
the Criminal Division to the Civil
Division, pursuant to DOJ Order No.
1002-83, 48 FR 9522 (March 7, 1983.
EFFECTIVE.DATE: February 23, 1984.

FOR FURTHER INFORMATION CONTACT:
Robert™N. Ford, Civil Division, Room
3137, 9th & Pennsylvania Avenue, NW.,
Washington, D.C. 20530, Telephone No.
(202) 633-3309. This is not a toll-free
number.

SUPPLEMENTARY INFORMATION: The
requirements of Executive Order No.
12291 (Federal Regulation) do not apply
to this directive because it deals with

agency management and is therefore
exempt under section 1{a)(3) of that
Order. Additionally, the requirements of
the Regulatory Flexibility Act, 5 U.S.C.

-601 et seq., do not apply because this

directive is not a “rule” under section
601(2).

List of Subjects in 28 CFR Part 0

" Authority delegations (Government
agencies), Claims, Government
employees organization and functions
(Governmient agencies). h

PART 0—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

By the authority vested in me as
Assistant Attorney General, Civil
Division, by 28 CFR 0.168, Civil Division

" Directive No. 145-81 (Appendix to

Subpart Y of Part 0, Title 28, Code of
Federal Regulations) is amended as
follows:

Appendix to Subbart Y {Amended]

1. Section 1(b) is revised to read:

» * ] * *

. {b) Delegation to Branch Directors, the
Director of the Appellate Staff, the Chief of
the Judgment Enforcement Unit, the Director
of the Office of Foreign Litigation, the
Director of the Office of Immigration
Litigation, and the Director of the Office of
Consumer Litigation. Subject to the
limitations imposed by paragraph (d) of this
section, Branch Directors, the Director of the
Appellate Staff, the Chief of the Judgment
Enforcement Unit, the Director of the Office
of Foreign Litigation, the Director of the
Office of Immigration Litigation, and the
Director of the Office of Consumer Litigation
are hereby authorized, with respect to
matters assigned to their respective
components, to reject any offer in
compromise and to accept offers in
conipromise and close claims or cases in the
manner and to the same extent as Deputy
Assistant Attorneys General, except that
Branch Directors, the Director of the
Appellate Staff, the Chief of the judgment
Enforcement Unit, the Director of the Office
of Foreign Litigation, the Director of the
Office of Immigration Litigation, and the
Director of the Office of Consumer Litigation
cannot accept or reject any offers in
compromise of, or settle administratively any
‘claim or case against the United States where
the principal amount to be paid by the United
States exceeds $150,000. Nor can these Civil
Division officials close {other than by
compromise or by entry of judgment), any
claim or case on behalf of the United States
where the gross amount involved exceeds
$150,000 or accept or reject any offers in
compromise of any such claim or case in
which the difference between the gross
amount of the original claim and the
proposed settlement exceeds $150,000 or 10
percent of the original claim, whicheveris |
greater. Branch Directors, the Chief of the
Judgment Enforcement Unit, the Director of
the Office of Foreign Litigation, the Director
of the Office of Immigration Litigation, and

the Director of the Office of Consumer
Litigation are further authorized to file suits.
counterclaims, and cross-claims, or to take
any other action necessary to protect the
interests of the United States in all
nonmonetary cases, in all routine loan
~ollection and foreclosure cases, and in other
monetary claims or cases where the gross
amount of the claim does not exceed .
$150,000.

2. Section 1{(c)(2) is revised to read:

(c)(2) Accept or reject offers to compromise
cases and close claims which have been
directly referred or delegated to them by the
Civil Divigion, as set forth in sections 4 {a)
and (b} of this directive, in the same manner
and to the same extent as Branch and Office

- Directors, except that United States

Attorneys and Attorneys-in-Charge of field
offices cannot accept or reject any offers in
compromise of any claim or case against the
United States where the principal amount of
the proposed settlement exceeds $100,000.
Nor can United States Attorneys or
Attorneys-in-Charge of field offices close
{other than by compromise or by entry of
judgment) any claim or case on behalf of the
United States where the gross amount

, involved exceeds $100,000, or accept or reject

any offers in compromise of any such claim
or case in which the difference between the
gross amount of the original claim and the
proposed settlement exceeds $100,000 or 10
percent of the original claim, whichever is
greater. United States Attorneys may .
redelegate this authority to Assistant United
States Attorneys who supervise other
Assistant United States Attorneys who
handle civil litigation.

3. Section 4(c) is amended by adding
new subparagraphs (8) and (9) which
are to read:

+ * » * +*

(8) Criminal proceedings arising under
statutes enforced by the Food and Drug
Administration, the Consumer Product Safety
Commission, the Federal Trade Commission,
and the National Highway Traffic Safety
Administration (relating to odometer
tampering), except as determined by the
Director of the Office of Consumer Litigation.
(C] . v %

(9)'Nonmonetary civil cases, including
injunction suits, declaratory judgment
actions, and applications for inspection
warrants, and cases seeking civil penalties,
arising under statutes enforced by the Food
and Drug Administration, the Consumer
Product Safety Commission, the Federal
Trade Commission, and the National
Highway Traffic Safety Administration
(relating to odometer tampering), except as
determined by the Director of the Office of
Consumer Litigation.

(5 U.S.C. 301; 28 U.S.C. 509 and 510}
J. Paul McGrath
Assistant Attorney General.

- [FR Doc. 83-30995 Filed 11-17-83; 8:45 am|]

BILLING CODE 4410-01-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[AD-FRL 2473-2]

Approval and Promulgation of
Implementation Plans; California State
- iImplementation Plan Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of final rulemaking.

SUMMARY: Today's notice takes final
action to approve revisions to rules of
several air pollution control districts.
These revisions were submitted by the
California Air Resources Board {ARB)
as revisions to the California State
Implementation Plan (SIP). These -
revisions generally are administrative
and retain the previous emission control
requirements. EPA reviewed these rules
with respect to the Clean Air Act and
determined that they should be
approved.

DATE: This action is effective January 17,
1984.

ADDRESSES: A copy of the revisions is
available for public inspection during
normal business hours at the EPA
Region 9 office and at the following
locations:

Public Information Reference Unit,

- Environmental Protection Agency,
Library, 401 “M" Street, SW., Room
2404, Washington, D.C. 20460 )

Library, Office of the Federal Register,
1100 “L” Street, NW., Room 8401,
Washington, D.C. 20460

FOR FURTHER INFORMATION CONTACT:
Douglas Grano, Chief, State
Implementation Plan Section, Air
Programs Branch, Air Management
Division, Environmental Protection
Agency, Region 9, 215 Fremont Street,
San Francisco, CA 94105 (415) 974-7641.

SUPPLEMENTARY INFORMATION: The ARB
submitted as SIP revisions the following
rules on April 11, 1983:

Butte County

Rule 1-36 Coutrolled Pollutant
Rule 4-2 Permits Required
Rule 4-3 Permit Fee

Rule 4-11 Appeal Fee

Rule 5-3 Application Fee

El Dorado County

Rule 203
Rule 206
Rule 207
Rule 209
Rule 210
Rule 211
Rule 212
Rule 221
Rule 222
Rule 223

Exceptions

Incinerator Burning
Particulate Matter

Fossil Fuel Steam Generalor
Specific Contaminants
Process Weight Per Hour
Process Weight Table
Animal Matter

Abrasive Blasting -
Fugitive Dust -

Rule 224
Rule 225
Rule 226
Rule 521
Rule 609
Rule 610
Rule 611
Rule 612
Rule 700
Rule 702
Rule 703

Enforcement
Existing Sources
Compliance Tests
Annual Renewal
Multiple Location
Duplicate Permit
Technical Reports
Hearing Board Fees
Health and Safety Code
Filing Petitions
Contents of Petitions

Fresno County
Rule 301 Permit Fee

Lake County

Rule 900 Penalties
Rule 802 Penalties

Madera County

Rule 103 Confidential Information

Rule 104 Inspection of Public Records

Rule 105 Enforcement

Rule 106 Order of Abatement

Rule 107 Land Use

Rule 108 Inspections

Rule 148 Source Monitoring

Rule 110 Source Sampling

Rule 111 Penalty

Rule 112 Arrests and Notices to Appear

Rule 113 Equipment Breakdown

Rule 114 Circumvention

Rule 115 Separation and Conbination

Rule 118 Severability

Rule 117 Applicability

Rule 301 Permit Fees

Rule 302 Permit Fee Schedules

Rule 303 Emission Analysis Fees

Rule 304 Report Fees

Rule 305 Hearing Board Fees

Rule 401 Visible Emissions

Rule 402 Particulate Matter Emissions
{General)

Rule 403 Particulate Matter Emissions from
the Incineration of Combustible Refuse

Rule 404 Sulfur Compound Emissions
(General)

Rule 405 Fuel Burning Equipment Emissions

Rule 421 Reduction of Animal Matter

Rule 422 Open Burning

Rule 423 Incinerator Burning

Rule 424 Agricultural Burning

Rule 425 Orchard Heaters

Rule 501 Applicable Provisions of the
Health and Safety Code

Rule 502 General

Rule 503 Filing Petitions

Rule 519 Emergency Variance

Rule 606 Administration of Energency
Program

Rule 610 Episode Action Stage 2 (Warning)

Rule 611 Episode Action Stage 3
{Emergency)

Monterey Bay

Rule 200 Permits Required

Rule 201(p) ~Sources Not Requiring Permits
Rule 501 Noncompiving Heaters

Rule 503 Condition of Heaters

Rule 508 Prohibition of Sale

Rule 507 Burning Rubber/Other Substances
Rule 508 {Deleted)

Ventura County

Rule 59¢ Electrical Power Generatmg
Equipment Oxides of Nitrogen -

These rule revisions are
administrative and do not significantly
impact current emission control
requirements. The above mentioned
rules reflect a renumbering change,
increased permit fees; deleted and
added exemptions and clarification.

Under Section 110 of the Clean Air
Act as amended, and 40 CFR Part 51,
EPA is required to approve or
disapprove these regulations as SIP
revisions. All rules submitted have been
evaluated and found to be in accordance
with EPA policy and 40 CFR Part 51.
EPA’s detailed evaluation of the
submitted rules is available at the EPA
Library in Washington, D.C., and the
Region 9 office.

It is the purpose of this notice to
approve all the rule revisions listed
above and to incorporate them into the
California SIP. This is being done
without prior proposal because the
revisions are noncontroversial, have
limited impact, and no comments are
anticipated. The public should be
advised that this action will be effective
60 days from the date of this Federal
Register notice. However, if notice is
received within 30 days that someone
wishes to submit adverse or critical -
comments, the approval will be
withdrawn and a subsequent notice will
be published before the effective date.
The subsequent notice will indefinitely
postpone the effective date, modify the
final action to a proposed action, and
establish a comment period.

Under 5 U.S.C. 605(b), the
Administrator has certified that SIP
approvals do not have a significant
economic impact on a substantial
number of small entities. [See 46 FR
8709.)

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291. )

Under the Clean Air Act, any petitions
for judicial review of this action must be
filed in the United States Court of
Appeals for the appropriate circuit by
{60 days from today). This action may
not be challenged later in proceedings to
enforce its requirements.

Incorporation by reference of the
State Implementation Plan for the State
of California was approved by the
Director of the Federal Register on July
1, 1982.

Authority: Sections 110 and 301(a) of the

Clean Air Act, as amended (42 U.S. C 7410,
7502 and 7601(a)).

List of Sub]ects in.40 CFR Part 52

Intergovernmental relations, Air
pollution control, Ozone, Sulfur oxides,
Nitrogen dioxide, Lead, Particulate
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matter, Carbon monoxide,
Hydrocarbons.

Dated: November 7, 1983.
William D. Ruckelshaus,
Administrator. .

PART 52—[AMENDED] '

Subpart F of Part 52, Chapter I, Title
40 of the Code of Federal Regulations is
amended as follows:

Subpart F—California

Ve
1. Section 52.220 paragraph (c) is
amended by adding paragraph {138) (i}~
(vii) to read as follows:

§52.220 Identification of plan.
* * * *

* Kk &

(c)

(138) Revised regulations for the
following APCDs was submitted on
April 11, 1983 by the Govemor 8
designee.

(i) Butte County APCD. ’

{A) Amended rules 1-36, 4-2, 4-3, 4
11, and 5-3.

(i) El Dorado County APCD.

(A) New or amended rules 203, 2086,
207, 209-212, 221-226, 521, 609-612 and
700-703.

(iii) Fresno County APCD.

(A) New or amended rule 301.

(iv) Lake County APCD.

(A) New or amended rules 800 and
902.

(v} Madera County APCD.

(A) New or amended rules 103-117,
301-305, 401405, 421-425, 501-503, 519,
6086, 610 and 611. -

(vi) Monterey Bay Unified APCD.

(A) New or amended rules 200, 201(p),
501, 503, 506, 507 and 508.

(vii) Ventura County APCD.

(A) New or amended rule 59c.

[FR Doc. 83-31101 Filed 11~17-83; 8:45 am})
BILLING CODE 8560-50-M

40 CFR Part 52
[A-9-FRL 2470-7]

Approval and Promulgation of
implementation Plans; California State
Implementation Plan Revision

AGENCY: Environmental Protection
Agency.
ACTION: Notice of final rulemaking.

SUMMARY: The Environmental Protection
Agency (EPA) takes final action to
approve revisions to rules of several Air
Pollultion Control Districts (APCD). . -
These revisions were submitted by thé
California Air Resources Board (CARB)
as revisions to the California State

Implementation Plan (SIP). These

revisions are generally administrative
and retain the previous emission control
requirements. EPA reviewed these rules
with respect to the Clean Air Act and
determined that they should be
approved.

DATE: This action is effectlve January17,
1984.

ADDRESSES: A copy of the SIP revisions

is available for public inspection during

normal business hours at the EPA

Region 9 office and at the following

locations.

Public Information Reference Unit,
Environmental Protection Agency,
Library, 401 “M" Street, S.W., Room
2404, Washington, D.C. 20460

Library, Office of the Federal Register,
1100 “L” Street, NW., Room 8401,
Washington, D.C. 20460

FOR FURTHER INFORMATION CONTACT:

Douglas Grano, Chief, State

Implementation Plan Section, Air

Programs Brapch, Air Management

Division, Environmental Protection

Agency, Region 9, 215 Fremont Street,

San Francisco, CA 94105, (415) 974-7641.

SUPPLEMENTARY INFORMATION:
Description of Regulations’

The CARB submitted the followmg
rules as SIP revisions on February 3,
1983:

Bay Area Air Quality Management '
District (AQMD)

Regulation 3 Fees

"Rule 3-102 Exemptlon. Public

Agencies.

Rule 3-302 Fees for New and Modlfled
Sources.

Rule 3-302.1 Small Business.

Rule 3-303 Retroactive Permits.

Schedule A—Schedule of Filing Fees
Fresno County

Rule 408 Sulfur Compounds.
Rule 408 Fuel Burning Equipment.

Imperial County
Rule 409 Incinerators. .
Monterey Bay Unified

Rule 300 Permit Fees.
Rule 301 Permit Fee Schedules.
Rule 601 Filing Petitions.

. North Coast Unified AQMD

Rules are those of former Humboldt
County APCD and:

Rule 350 Fuel Burning and Power
Generation Surcharge.

San Luis Obispo County
Rule 302 Schedule of Fees.

South Coast AQMD

Resolution No. 82-23: Merger of L.A.’
County (Desert Portion) with' South
Coast AQMD.

. Resolution No. 82-35: Replacement of

L.A. County (Desert Portion) rules
with South Coast AQMD rules.

Rule 301.1 Emissions Reduction Credit
and Register Credit Fees.

Rule 302 Fees for Publications.

Rule 303 -Hearing Board Fees.

Ventura County
Rule 41 Hearing Board Fees.
Evaluation

As described below, these rule
revisions are administrative and do not
significantly impact current emission
control requirements.

Bay Area AQMD—Rule 3-102
(Exemption, Public Agencies) deletes the
federal government from paying fees.
Revisions in Rules 3-302 (Fees for New

-and Modified Sources), 3-302.1 (Small

Business), and 3-303 (Retroactive
Permits) set an additional fee to operate
a new or modified source utilized
primarily for manufacturing
semiconductor and related solid state

" devices. In Schedule A (Schedule of

Filing Fees) Item 10 has been added
which specifies that if a service station
has been shut down in accordance with
Rule 8-7-3086 there is no filing fee for an
application for a variance.

Fresno.County—Rule 406 (Sulfur -
Compounds) specifies how a violation is
determined. The coverage of Rule 408
(Fuel Burning Equipment) has been
expanded to include glass plants and
gas turbine engines.

North Coast Unified AQMD—The
North Coast Unified AQMD reflects the
merger of Del Norte and Trinity County
Air Pollution Control Districts (APCD),
with Humboldt County APCD into one
district, to be designated as the North
Coast Unified AQMD. The effect of this
revision is to make the former rules of
Humboldt County applicable through
the North Coast Unified AQMD. Further,
a new Rule 350 (Fuel Burning and Power
Generation Surcharge) is added which
allows for possible surcharge of fuel
burning equipment should current
revenues from the current fee schedule
be inadequate to cover permit related
cost. These revisions generally retain
the previous emission control
requirements, as approved in past
Federal Register notices.

-Imperial County—Rule 409
(Incinerators) exempts the use of
residential and public incinerators. This
exemption applies only for areas
without waste disposal service.
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Monterey Bay Unified—Rules 300
{Permit Fees) and 301 (Permit Fee
Schedules) make minor changes to
permit fee rules and schedules. Rule 601
{Filing Petitions] now allows charges for
excess emissions.

San Luis Obispo County—Rule 302
(Schedule of Fees) increases fees for the
issuance of a permit to operate a new or
modified source.

South Coast AQMD—Resolution 82—
23 of the South Coast AQMD includes
the Southeast Desert Air Basin portion
of Los Angeles County within the South
Coast AQMD District jurisdiction.

Resolution 82-85 of the South Coast
AQMD adopts rules and regulations for
the Southeast Desert Air Basin (SEDAB)
portion of Los Angeles County. The
effect of this revision to the SIP is to
rescind the SEDAB rules for Los Angeles
County and to make all the federally
approved South Coast AQMD rules
applicable throughout Los Angeles
County, except as follows:

SEDAB Regulation III remains in
effect (except rules 42 and 44) South
Coast AQMD rules 1102, 1102.1, 461 and
Regulation III do not apply in the
SEDAB portion of Los Angeles County.
The South Coast AQMD rules are, on
the whole, more stringent than the rules
in SEDAB portion of Los Angeles
County.

Rule 301.1 (Emissions Reduction
Credit and Register Credit Fees)
provides for emissions reduction credit
registration fees. .

Rule 302 (Fees for Publication)
provides for collection of fees for
technical reports and Ryle 303 (Hearing
Board Fees) requires hearing board fees
to be paid to the Clerk or Deputy Clerk
of the Hearing Board.

Ventura County—Rule 41 (Hearing
Board Fees) requires hearing board fees
to be paid to the District instead of the
Hearing Board Clerk.

EPA Actions

Under Section 110 of the Clean Air
Act as amended, and 40 CFR Part 51,
EPA is required to approve or
disapprove these SIP revisions. EPA has
evaluated all the rules and resolutions
submitted by the CARB and they have
been found to be in accordance with
EPA policy and 40 CFR Part 51. EPA's
evaluation of the submitted rules is
available at the EPA Library in
Washington, D.C. and the Region 9
office. N

The purpose of this notice is to
approve all the rule revisions listed
above and to incorporate them into the -
California SIP. EPA is approving these
rule revisions without prior proposal
because the revisions are
noncontroversial, have limited impact,

and no comments are anticipated. The
public should be advised that this action
will be effective 60 days from the date of
this Federal Register notice. If EPA
receives notice within 30 days that
someone wishes to submit adverse or
critical comments, the approval will be
withdrawn and a subsequent notice will
be published before the effective date.
The subsequent notice will indefinitely
postpone the effective date, modify the
final action to a proposed action, and
establish a comment period.

This notice also corrects an
administrative error made in the June 24,
1983 (48 FR 28988) Withdrawal of Final
Rules, 40 CFR 52.220, Identification of
plan, to correct the amendatory
language for paragraph (c)(54}{iv)(C).

Regulatory Process

Under 5 U.S.C. 605(b), the
Administrator has certified that SIP
approvals do not have a significant
economic impact on a substantial
number of small entities. (See 46 Fr
8709.) The Office of Management and
Budget has exempted this rule from the
requirements of Section 3 of Executive
Order 12291,

Under the Clean Air Act, any petitions
for judicial review of this action must be
filed in the United States Court of
Appeals for the appropriate circuit by
(60 days from today). This action may
not be challenged later in proceedings to
enforce its requirements.

. Incorporation by reference of the
State Implementation Plan for the State
of California was approved by the

. Director of the Federal Register on July

1, 1982.

Authority: Sections 110, 172, and 301(a) of
the Clean Air Act, as amended (42 U.S.C.
7410, 7502 and 7601{a)).

List of Subjects in 40 CFR Part 52

- Air.pollution control, Ozone, Sulfur
dioxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons, Incorporation by
reference.

Dated: November 9, 1983.
William D. Ruckelshaus,
Adiministrator.

PART 52—{AMENDED]

Subpart F of Part 52, Chapter [, Title
40 of the Code of Federal Regulations is
amended as follows:

Subpart F—California

1. Section 52.220 is amended, by
revising paragraph (c}(54)(iv){C) and by
adding paragraph (c){127) (i)(B) and (ii)}-~
(viii) to read as follows:

§ 52.220 Identification of plan.
* ] * * W

(C) * k& )

(54) w kW

(iv) * A

(C) New or amended Rule 3.13.
L] t * * »

(127) ERY

(i] * & %

{B) Amended Regulation 3: Rules 3-
102, 3-302, 3-302.1, 3-303, and Schedule
A. ' ’

(ii) Fresno County APCD.

(A) Amended Rules 406 and 408.

(iii) North Coast Unified AQMD.

{A) New Rule 350.

(iv) Imperial County APCD.

(A) Amended Rule 409.

(v) Monterey Bay Unified APCD.

(A) Amended Rules 300, 301, and 601.

(vi} San Luis Obispo.County APCD.

(A) Amended Rule 302.

(vii) South Coast AQMD.

(A) New or amended Rulés 301.1, 302,
303, and Resolutions 82-23 and 82.35.

(viii) Ventura County APCD.

(A) New or amended Rule 41.

* * * * w
[FR Doc. 83-31157 Filed 11-17-83; 8:45 am)
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 63
[CC Docket No. 79-252; FCC 83-481]

Rates for Competitive Common
Carrier Services and Facllities
Authorizations Therefor

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This order lifts unnecessary
regulatory burdens from certain classes
of carriers with the intent of promoting
competition and lowering costs. The
order applies streamlined regulation to
domestic satellite carriers,
miscellaneous common carriers,
Western Union, international record
carriers, and interstate carriers affiliated
with exchange telephone companies
{except resellers). It applies forbearance
to domestic satellite resellers, resellers
affiliated with exchange telephone

. companies, and specialized common

carriers.

EFFECTIVE DATE: November 18, 1983.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Warren Lavey, Common Carrier Bureau,
(202) 632-6910.



Federal Register / Vol. 48, No. 224 | Friday, November 18, 1983 / Rules and Regulations

52453

List of Subjects in 47 CFR Part 63

Communications common carriers,
Commonm carrier facilities.

Fourth Report and Order

In the matter of policy and rules concerning
rates for competitive Common Carrier
Services and facilities authorizations therefor
{CG Docket No 79 252)

Adopted: October 19, 1983. A

Released: November 2, 1983.

By the Commission.

I. Introduction

1. This proceeding was instituted to
allow us to adjust our common carrier
tariff and facilities authorization
requirements in light of the entry of new
suppliers of interexchange
telecommunications services. Notice of
Inquiry and Proposed Rulemaking, 77
FCC 2d 308 (1979) (Notice). In the First
Report and Order, 85 FCC 2d 1 (1980}
(First Report}, we established two
classes of common carriers, dominant
and non-dominant. The non-dominant
carriers are those lacking market power
and, therefore, lacking the ability to set
prices contrary to the goals of the
Communications Act of 1934. We found
that regulatory requirements for non- -
dominant carriers could be reduced or
“streamlined,” removing costly
-regulatory burdens without abandoning
our mandate under the Act.! We have

* Under the rules for non-dominant carriers, their
tariff filings are presumed lawful and a petitioner
seeking suspension must demonstrate generally that
the injury to competition from allowing the tariff
proposal to become effective is greater than the
harm to the public from depriving it of the service
proposed. In addition, these carriers are permitted
to file tariffs on 14 days notice (rather than up to
ninety), and are not required by our rules to submit
extensive economic support data. They also have
been granted authority under Section 214 of the Act
to install or lease additional circuits over
previously-authorized transmission fagilities (radio
and non-radio} anywhere in the contiguous 48
states, limited only by the requirement that they
inform the Commission every six months of these
additions. Finally. when notice has been served on
customers, an application by a non-dominant carrier
to discontinue service will be granted automatically
on the 31st day after its filing unless the
Commission notifies the applicant to the contrary.

It is costly for carriers to prepare tariff and
facilities-authorization filings under our rules for
dominant carriers, 47 CFR 61. 63 (1982). Also.
requiring authorizations pursuant to our rules for
dominant carriers can delay implementation of
services and facilities that would benefit
consumers. Finally. these filings can impede entry.
impair competitive pricing. and facilitate collusive
conduct. See United States v. United States Gypsum
Co., 438 U.S. 422, 457 (1978] (“'the exchange of price
information among competitors carries with it the
added potential for the development of concerted
price-fixing arrangements which lie at the core of
the Sherman Act's prohibitions™); Ethyl Corp.. 3
Trade Reg. Rpts. para 22,003 (F.T.C. 1883) {advance
notice of price increases-impeded discounts and

facilitated collusion).

taken a step-by-step approach to the
classification of carriers as non-
dominant. In the First Report,
specialized common carriers and
terrestrial resellers? were classified as
non-dominant and received streamlined
regulatory scrutiny for all services they
provide in the continental United States.
2. In the Further Notice of Proposed

- Rulemaking, 84 FCC 2d 445 (1981)

(Further Notice), we proposed a more
careful delineation of relevant markets
for analysis of carriers’ market power.
We reviewed the language and
legislative history of the Act and
tentatively concluded that the Title II
regulatory scheme was intended to
prevent the exercise of substantial
market power, not necessarily applying
fully to all companies offering
telecommunications services. When

_applied to carriers without market

power, this regulatory scheme thwarts
the goals of the Act by fostering
inefficiencies and imposing costs on
carriers and consumers without
offsetting benefits to consumers.
Consequently, we proposed to remove
these regulatory requirements for non-
dominant carriers.

3. In our Second Report and Order, 91

- FCC 2d 59 (1982) (Second Report), recon.

FCC 83-68 (released March 21, 1983), we
concluded that we have the authority to
forbear applying particular Title II tariff-
filing and facilities-authorization
regulations when such forbearance
furthers statutory purposes; in
particular, we decided to forbear
applying such regulation to terrestrial

. resellers.3 Carriers treated by

forbearance remain subject to other
Title II regulation, including the
obligation to charge just, reasonable,

2In the First Report , 85 FCC 2d at 28 & n.69, we
characterized specialized common carriers as
providers of terrestrial voice and data services, and
included the following carriers in this category for
purposes of this rulemaking: MC}
Telecommunications Corporation, Southern Pacific
Communications Company, United States
Transmissions Systems,.Inc. (USTS}, Goeken
Communications, Inc., and Western Tele-
Communications, Inc. The treatment of specialized
common carriers in this rulemaking is not limited to
these named carriers. We defined resellers as

carriers that lease all of the circuits that they use to-

provide service to.their customers from underlying
carriers. /d. at 29. Furthermore, we defined
miscellaneous common carriers as carriers that
relay video signals and their corresponding audio

components by terrestrial microwave links. /d. at 27.

To the extent that direct broadcast service
providers may be considered to operate as common
carriers, they will be treated under the regulatory
scheme established in this Order for domestic
satellite carriers and domestic satellite resellers.

*Forbearance involves less disclosure to
competitdrs of carriers’ rates and tariff conditions
than streamlined regulation. Consequently,
forbearance eliminates a potential vehicle for
collusive conduct and facilitates price discounting.
See note 1-supra.

and non-discriminatory rates under
Sections 201-202 and the Section 208
complaint process. The geographic
scope of the reduced regulation ordered
in the First Report and Second Report
was expanded to’'include Alaska on
reconsideration of the Second Report,
FCC 83-69 (released March 21, 1983),
and to include Hawaii, Puerto Rico, U.S.
Virgin Islands, and other U.S. offshore
points by order of the Common Carrier
Bureau, acting on delegated authority.*
4. We have before us petitions for
reconsideration of our determinations in
the First Report as well as comments
and reply comments to the Further
Notice and Second Further Notice. In
this Order, we take a further step in
classifying certain additional carriers as
non-dominant, but we do not address all
the petitions before us;® some are left for

*Third Report and Order, Mimeo 012 {released
October 6, 1983} (Third Report). So that our Rules
will conform with the policy adopted in the Bureau's
Third Report, we are amending § 63.07 of the Rules
(47 CFR 83.07) as set forth in the attached Appendix
The notice and comment requirements of 5 U.S.C
553(b) have already been salisfied for this change
by the Bureau’s Third Further Notice of Proposed
Rulemaking, Mimeo CC 33457 {released June 14,
1983), 48 FR 28282 (June 21, 1983). This change
became effective immediately upon publication of
the Third Report in the Federal Register. Third
Report at 5n. 9.

>We address here the petitions of General -
Telephone and Electronies Corp. (GTE} and the -
United States Independent Telephone Asgsociation
{USITA) for non-dominant treatment of independent
telephone companies; petitions of Andrews Tower
Rental, East Texas Transmission Company. Hi-
Desert Microwave, Pilot Butte Transmission

-Company, Gordon & Healy, United Video Inc..

(United Video), and Western Tele-Communicatisns,
Inc., for non-dominant treatment of miscellaneous
common carriers; the petitions of ISA
Communications Services (ISACOMM]), Southern
Sulellite Systems, Transponder Corp. of Denver,
and United Video for non-dominant treatment of
domsat resellers; petitions of the National
Telecommunications and Information
Administration {NTIA) and Western Union
‘T'elegraph Company {WU) for non-dominant
treatment of WU; petitions of Satellite Business
Systems (SBS}, American Satellite Company. and
RCA American Communications, Inc., for non-
dominant treatment of domsats: and petitions of
RCA Global Communications, Inc., U.S. Department
of Justice, and ITT World Communications, Inc., for
non-dominant treatment of the domestic services of
international record carriers (IRCs). We issued &
Second Further Notice of Proposed Rulemaking. .
FCC 82-187 (released April 21, 1982}, 47 FR 17308
(April 22, 1982); in which we sought comment on
treatment of the domestic operations of IRCs as
non-dominant, Over sixty parties filed comments
after we issued the Further Notice. But, we do not
address here the petitions of American Télephone

" and Telegraph Company (AT&T) and MCl

International Telecommunications Corp. for non-
dominant treatment of certain international
services, or AT&T's Petition for Further Rulemaking
for non-dominant treatment of specialized satellite
services. We will seek comments on AT&T's
petition regarding demestic specialized satellite
services in the context of the Inquiry into long-run
regulation of AT&T's basic domestic interstate
services adopted today FCC 83482,
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future resolution and we express no
‘opinion on their merits here.

5. This Order clarifies the analysis on
which our determinations in this
proceeding are based and finds that the
- following carriers lack substantial
market power in interstate, domestic,
interexchange telecommunications
services: miscellaneous common
carriers (MCCs); domestic satellite
carriers (domsats); domsat resellers:
domestic operations of WU,
international record carriers, and other
record carriers; and interexchange
carriers affiliated with exchange
telephone companies.® We classify these
carriers as non-dominant, along with
specialized common carriers and
terrestrial resellers previously classified
as non-dominant. We conclude that
streamlined regulation should be
applied to all these carriers not treated
. by forbearance in their interstate,
domestic, interexchange services
{including domestic services to Alaska,
Hawaii, Puerto Rico, U.S. Virgin Islands.
and other U.S. offshore.points). Further,
we conclude that we should forbear
regulating all resellers, including domsat
resellers and resellers affiliated with
exchange telephone companies, and
specialized common carriers.

I1. Methods of Market Power Analysis
A. Definition of Market Power

6. As we explained in the First Report
and Second Report, {ull regulatory
scrutiny under Title II of firms lacking
market power can impose costs on these
firms and consumers without offsetting
benefits.” We do not believe that such

¢Exchange telephone companies include
independents and the Bell Operating Companies.
The extent to which the BOCs provide interstate
services is restricted by the Modified Final
Judgment and the delineation of LATASs. See United
States v. AT&T, 524 F. Supp. 131 (D.D.C. 1982}, off'd
sub nom. Maryland v. United States, 103 8. Ct. 1240
{1983). This Order analyzes the market power of
carriers in interstate, domestic, interexchange
services. This Order does not streamline the
regulatory scrutiny under Title II of the BOCs'
intralLATA, interstate services, treated as exchange
services by the MF]. It is likely that the BOCs will
face less competition in intraLATA services than in
any interLATA services they are allowed to engage
in under the MF] or by waiver thereof. It is possible
that we will streamline our regulation of the BOCs'
interstate, intraLATA services in a subsequent
order if we find that the BOCs face substantial
competition in these services.

785 FCC 2d at 20; 91 FCC 2d at 67. lhe
Commission’s overriding responsibility is to
promote the public interest, not just to maximize
competition. Competition can promote the public
interest by preventing “supracompetitive price
pressures that the Commission might not be able to
perceive or control” and by spurring “greater
lechnoiogicdl advances and more efficient
operations.” United States v. l-C(‘ 652 F.2d 72,104
(D.C. Cir. 1980).

regulation promotes the purposes of, or
is required by the Communications Act.
Identification of firms to which we will
apply streamlined Title II regulation
depends on a clear definition of market
power. In addition, the analysis of
domsats and domsat resellers in this
Order requires that we discuss the
relationship of economic rents to market
power. The application of the analysis
in paras. 8-11 to domsats and domsat
resellers will be discussed in para. 21.

. 7. The basic concept of market power
s “'the ability to raise prices by
restricting output.”®In a competitive
market, a firm finds it unprofitable to
restrict its output; if it did, some of its
potential buyers simply would turn to
alternative suppliers which stand ready
to sell to them at the competitive price.
A decision by a firm lacking market
power to restrict its output does not
significantly lessen output in the market,
and thus does not raise prices in the

“market. In contrast, a firm possessing

market power may find it profitable to
restrict its output to a level below what
it would supply in'a competitive market.
Without sufficient close alternative
suppliers, enough of its potential buyers
will pay a supracompetitive price for the

‘smaller output that the firm's total

profits will rise. In this case, the firm has
the ability to restrict market output,
raise market prices, and impair
consumers’ welfare.?

8. Another, consistent definition of
market power focuses on the ability to
raise and maintain price above the
competitive level without driving away
s0 many customers as to make the
increase unprofitable. ' For purposes of

*H P. Areeda & D. Turner, Antitrist Law 322
(1978); Broadcast Music v. Columbia Broadcasting
System. 441 U.S. 1, 20 (1979) (holding that a price
fixing arrangement that did not restrict output was
not a per se violation of the antitrust laws). Market
power can be possessed by a firm or by & group of
firms acting jointly. Economists generally assume
that there is an inverse relationship between the
quantity of & product produced and the market-
clearing price. If a firm with market power restricted
its output, the market-clearing price {the price which
equates the decreased amount supplied with the
quantity demanded) would rise above the
competitive level; the firm would be able to sell the
decreased amount of output at a higher price. If a
firm with market power raised its price. the quantity
of its product demanded and hence its sales (output)
would fall. Competitive firms produce the amount of
output at which their marginal cost equals the
competitive price. This definition of market power
refers to restrictions of output below this amount.

?See Reiter v. Sonotone Corp., 442 U.S. 330, 343
(1979) ("*Congress designed the Sherman Act as &
‘consumer welfare prescription,” “quoting R. Bork.
Ihe Antiteast Pavados 66 (19781] The antitrust
laws are a component of the public interest
standard in the Communications Act. United States
v. FCC, supra note 7, 652 F. 2d at 81-82.

'*Landes & Posner, Market Power in Antitrust
Cases, 94 Harv. L Rev. 937 (1981): Valley Liquors,
Inc. v. Renfield Importers, Lid.. 678 F.2d 742, 745 (7th

this test, the competitive price is based
on opportunity cost, not historical cost."!
In some markets, a firm earns
“economic rents” because it possesses a
scarce resource obtained at less than its
current market value (opportunity
cost). 2 Its average cost of production,
based on historical cost, may be lower

“than that of other firms in the market

because of the scarce resource. But,
these rents should not be confused with
profits attributable to market power.
The difference is that monopoly profits
generally result from artificially
decreased market output while
economic rents do not.'* Consider the
price at which the quantity supplied in
the market equals the quantity
demanded. Suppose that the output of a
firm possessing a scarce resource
cannot at that price satisfy the entire

Cir. 1882); H&B Fquipment Co., Inc. v. International
Harvester Co., 577 F.2d 239, 243 (15th Cir. 1978); ] A.
Kahn, The Fconomics of Regulation 65-66 (1970).

*'"To illustrate this distinction, the opportunity
cost of using & satellite transponder to provide a
given service is what society must give up to have
the transponder used for this service instead of the
next-most valuable service (the transponder's
current fuir market value absent regulation); the
transponder’s historical or book value reflects what
the supplier paid to make the transponder
operational. Among the factors which cause the
opportunity cost of using transponders to depart
from their historical cost is that there was no charge
for scarce orbital slots, there have been
impovements in the technology for using
transponders, and there have been changes in the
supply of and demand for transponders. According
to Professor Stigler, “the cost of any productive
service toruse A is the maximum amount it could
produce elsewhere. The foregone alternative is the
cost.” G. Stigler, The Theory of Price 105 (3rd ed.
1966). Our use of marginal cost based on
opportunity cost is limited to evaluating a firm's
market power; we do not adopt this standard for
purposes of determining the cost of a service
provided by a dominant carrier. Our cost
allocations for ratemaking purposes remain
unchanged. See AT&T, Manual and Procedures for
the Allocation of Costs, 84 FCC 2d 384, reconsid.. 86
FCC 2d 667 (1981), aff'd sub nom. MCI
Telecommunications Corp. v. FCC 675 F.2d 408 °
(D.C.) Cir. 1982, revised. FCC B3-374 {released Aug.
22, 1983.)

2Professor Areeda explains-economic rents as
follows: Suppose firm Q has lower production costs *
and higher profits than the other firms in its
industry. “If Q attempts to increase his output, his
costs on incremental output will approach those of
his competitors. Q might, for example, refine copper
from high grade ore deposits; to expand production
he might have to turn to ordinary ore which would
mean customary costs and profits. In this case, Q
does not control the market. (His high profits are
said to be ‘economic rents.’}” P. Areeda, Antitrust
Analysis 243 (3rd ed. 1981).

“In discussing a coal severance tax, the Ninth
Circuit noted that “fefcononne rent s the amount
of revenue that can be extracted from an activity.
here in the form of royalties and taxes, without
significantly discouraging production.” Crow Tribe
of Indians v. Montana, 650 F. 2d 1104, 1113 n.12 (9th
Cir. 1981), mod. 665 F. 2d 1390 (9th Cir. 1982). See
also S. Breyer, Regulation and its Reform 21 {1982).
Monopoly profits do not dectease market output
when the monopolist engages in perfect price
discrimination.
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market demand. Since the market price
would be determined by the higher-cost
firms that account for the remaining -
output, the firm would earn
supracompetitive profits (economic
rents) based on its historical cost. But, it
would not be profit maximizing for the
firm to supply less than it would if it
were unable to earn economic rents. It
would produce the amount at which

price is based on opportunity cost. Any - -

attempt to produce less would simply
allow other suppliers to expand their
output or enter at the going price. Under
these conditions, the firm lacks market
power. The supracompetitive-price
approach to defining market power must
be applied precisely so that economic
rents are distinguished from monopoly
profits, i.e., so that price reflects
opportunity rather than historical

cost.

9. To illustrate the relationship
between economic rents and output,
suppose that a wheat farmer has cheap,
unusually-fertile land but produces only
a small share of the wheat available to

his buyers. Perhaps he acquired the land »

from a seller that did not recognize its
fertility, resulting in a cost to the farmer
below its fair market value; at that cost,
the farmer will be able to earn economic
rents.* He can sell his profit-maximizing
output at the competitive price
(determined by the marginal cost of his
rival farmers) and earn high profits
viewed from the perspective of his
historical costs. If he restricts his output
and attempts to charge a
supracompetitive price (above the
marginal cost of his rival farmers),
potential buyers will turn to other
farmers charging the competitive price.
Market output and prices will not be
affected by this action, leading to the
conclusion that the farmer lacks market
power even though he can earn
economic rents (high profits). The farmer
could not increase his profits by
restricting his output to less than he
would have produced at the competitive
price. The scarce resource is efficiently
utilized even though the farmer earns
high profits.

10. The distinction between economic
rents and monopoly profits also can be
analyzed from the perspective of
consumers’ welfare. While cost-based
rate regulation can attempt to eliminate
one producer's economic rents, such
regulation will not benefit consumers
unless it controls each link in the chain
of supply. Returning to the farmer who
can earn econormic rents, suppose that
‘his wheat is sold to a grain dealer at.the

4 Acquisition of a scarce license or franchise at a
price below its market value leads to an analogous
result,

market (competitive) price, then to a

" processor, then to a wholesaler, then to

a retailer, and finally to consumers. Rate
regulation can attempt to restrain the

farmer’s profits to a competitive level by
" valuing his land at less than its fair

- market value (opportunity cost), such as
" at his historical cost, and requiring that

he lower his price. But, then the grain
dealer buying from this farmer will

‘acquire wheat at below the market

price. The grain dealer’s rivals will buy

* from farmers charging the higher,

market- clearmg price. The arrangement
allows this grain dealer to earn

economic rents in selling at the market- '

clearing price to processors unless rate
regulation also covers his activities. The
same analysis applies further down the
chain of supply. Consumers will benefit
from regulation of the farmer’s potential
economic rents only if regulation covers
all activities from farming to retailing,
inclusive. In the absence of such
regulation, it does not harm consumers

. to allow the farmer to earn economic

rents; if he doesn’t, someone else will

*and the price paid by consumers

ultimately will be determined by market

" forces involving the entire chain of

supply.’® On the other hand, suppose
that the farmer is a monopolist and the
other links in the chain of supply are all
competitive. Regulation which prevents
only the farmer from earning monopoly
profits will lower prices to consumers;
there will be no opportunity for any

“other supplier to earn supracompetitive

profits.

11. Another distinction between
regulation of economic rents and of
monopoly profits goes to the selection of
buyers for the output of the regulated

‘s The Federal Energy Regulatory Commission
(FERC) encountered a similar problem of flow
through to intended beneficiaries under the Natural
Gas Policy Act of 1978. FERC expressed its
preference for “end-use” plans to distribute natural

.gas according to the needs of the ultimate

consumers. However, since such “plans only
covered direct customers of interstate pipelines.
there was no assurance that natural gas allocated to
a distributor based on the high priority status of his
customers would actually reach the preferred end-
users.” Process Gas Cosumers Group v. United
States, 694 F.2d 778, 784 (D.C. Cir. 1982). In
Reynolds, A Free Market in Energy, in R. Poole, Jr.
(ed.), Instead of Regulation 67, 74 (1982) the duthor

observed:.

Trying to keep the prices of gasoline down by
holding down the price of domestic crude oil. was
always quixotic—like trying to keep the prices of
steel appliances down by holding down the price of
domestic iron ore. There are too many steps in

.. processing iron ore. There are too many steps in

processing and distributing to ensure that the full
effect will be passed on to final consumers. Holding

- down the price of domestic crude oil may lower the

costs of those engaged in refining or marketing and

_may also affect the markets for foreign crude oil or
- refined products, but it is far from obvious that

ultimate consumers will capture the whole
difference between the controlled and uncontrolled
price of crude oil.

firm. Regulation of economic rents
results in one firm’s output priced below
the market level. Demand for the firm's
product at that price would exceed its
output. A method for allocating its
output would have to be developed.
What characteristics of potential buyers
should be évaluated? How are buyers
chosen? Lucky buyers from this low-
priced firm would earn windfall profits.
Generally, economic efficiency is
promoted by allowing a scarce product
to be allocated among potential buyers
by price; potential buyers will bid up the
price until demand equals supply and
the product will go to firms who will
make the most productive use of it or to
consumers who will derive the greatest
benefit from it.'® For a firm with a scarce

_resource but without market power,

demand for its product equals its supply
(output) at the competitive price, which
the firm would have charged in the
absence of regulation. In contrast,
regulation of monopoly profits results in
a price level which equates supply and
demand and does not create allocation
problems as long as the regulated price
equals.the competitive price.

12. To summarize paragraphs 8-11,
regulation of firms that can earn
economic rents does not promote the
public interest in efficient allocation of
resources as may regulation of firms
able to earn monopoly profits by
restricting output. Rather, regulation
eliminating a firm's ability to earn
economic rents does not increase
output;!” does not decrease prices to

.

6 See M. Friedman, Price Theory 17-18 {1976); R.
Leftwich, The Price System and Resource Allocation
34447 (5th ed. 1973); I. A. Kahn, Supra note 10, at
65-66. In Breyer & MacAvoy, The Natural Gas
Shortage and the Regulation of Natural Gas
Producers, 86 Harv. L. Rev. 941 (1873), the authors
concluded that the Federal Power Commission’s
tiered or vintaged regulation of producers’ prices
resulted in a shortage of natural gas which was
borne disproportionately by home consumers.

To make [classifications of end-users' needs)
without reference to users’ “willingness to pay,” as
measured by prices bid by users for the low-priced
gas, is difficult, to say the least. In short, tier price
regulation requires extraordinary sensitivity to
changes in supply in order to react with necessary
price changes, and, even in the best conditions, it
requires also a complicated rationing procedure.

1d. at 951. Some of the problems of administering
& non-price rationing scheme for scarce resources
were discussed in State of North Carolina v. FERC,
584 F.2d 1003 (D.C. Cir. 1978). See also Reynolds,
supra note 15, at 78 {oil controls imposed on the U.S.
economy a sizeable loss of efficiency)..

'7On the contrary, regulation eliminating
economic rents can shrink supply. Referring to
housing rent control, Breyer and MacAvoy observed
that “it is extraordinarily difficult to bring about the
wransfer of excess profits [from owners to tenants|
without affecting output {discouraging new
building]."” Breyer & MacAvoy, supra note 16, at 951.
“In the long run houses can be built and maintained
only with resources that have many other uses, and

Continued
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consumers when unregulated
intermediate suppliers are present; and
can create difficult allocation problems
and resulting inefficiencies. We will
=return to the discussion of economic
rents in our analysis of domsats and
domsat resellers, para. 21 infra.

B. Definition of the Relevant Market

13. Inferences about a firm's market
power can be drawn from a variety of
indicia, none of which is perfect. Rough
indicators of a firm's market power
often used by courts are the level '® and
change "in its share of a relevant
market, and barriers to entry into the
relevant market.?® A relevant market, or
“area of effective competition,”?" has
product and geographic dimensions.
Relevant markets should be delineated
to include close demand and/or supply
substitutes for a firm's product.? This

no scheme of financing can avoid the alternative
costs of these resources.” G. ‘-‘»ugler supra note 11,
at 108.

18 Sep, eg. Umtcd States v. Grinnell Corp 384
U.S. 563, 571 (1968); Broadway Delivery Corp. v.
United Parcel Service of America. 651 F.2d 122, 129
{2d Cir.), cert. denied, 454 U.S. 868 (1981) (*“a marke!
share below 50% is rarely evidence of monopoly
power, a share between 50% and 70% can
occasionally show monopoly power, and a share
above 70% is usually strong evidence of monopoly
power”); Ron Tonkin Gran Turismo v. Fiat
Distributors, 837 F.2d 1376, 1387 (9th Cir.), cert.
denied. 454 U.S. 831 (1981) (firm with a very small
share of the relevant market {total automobile sales)
has insignificant market power); U.S. Department of
Justice. Merger Guidelines—1962, 2 Trade Reg. Rptr.
(CCH) para. 4500; Landes & Posner. supra note 10, at
938.

® A declining market share may indicate the

- absence of market power. Greyhound Computer v.
IBM, 559 F.2d 488, 496 n.18 (8th Cir. 1977), cert.
denied, 434 U.S. 1040 (1978}; United States v.
International Harvester Co., 274 U.S. 693, 709 (1827);
United States v. United States Steel Corp.. 251 U.S.
417, 439 n.1 (1920).

® Successful entry indicates lhm the market
shares of existing carriers are falling and that those
carriers have not excluded competition, suggesting
the absence of market power. See. e.g., U.S.
Department of Justice, supra note 18, at para. 4503:
ILC Peripherals v. IBM, 458 F. Supp. 423, 431 (N.D.

. Cal. 1978), aff'd per curiam sub nom. Memorex
Corp. v. IBM 636 F.2d 1188 (9th Cir. 1980), cert.
denfed, 452 U.S. 972 (1981); In re IBM Peripheral EDP
Devices Antitrust Litigation, 481 F. Supp. 965, 961-82
{N.D. Cal. 1979), off'd sub nom. Transamerica
Computer Co. v. IBM, 698 F.2d 1377 (9th Cir. 1983);
United States v. FCC, supra note 7, 652 F.2d at 106;
Domestic Fixed-Satellite Transponder Sales. 80 FCC
2d 1238, 1254 (1982), appeal pending sub nom. World
Communications, Inc. v. FCC, D.C. Cir. No. 82-2054
(appeal filed Sept. 10, 1982); P. Areeda, supra note
12, at 20-22, 24243

2 Standard Oil Co. v. United States, 337 U.S. 293,
299-300 n.5 (1949). See also United States v. E.lL du
Pont de Nemours & Co., 351 U.S. 377, 395 (1956).

22 See, .., U.S. Department of Justice, supra note
18, at para. 4502; United States v Continental Can,
378 U.S. 441 (1964): du Pont, supra note 21, 351 U.S,

at 394: United States v. Columbia Steel Co., 334 US.

495, 510-11 (1948); Twin City Sportservice v. Charles
O. Finley, 512 F.2d 1264 (9th Cir. 1975); Spectrofuge
v. Beckman Instruments, 595 F.2d 256 (5th Cir. 1978).
cert. denied, 440 U.S. 939 (1979); Landes & Posner.
supra riote 10, at 944-52; F. Scherer. Industrial -

section explains our finding that, for
purposes of assessing the market power
of the carriers covered by this
proceeding,* (1) interstate, domestic,
interexchange telecommunications
services comprise the relevant product
market, and (2) the United States
(including Alagka, Hawaii, Puerto Rico,
U.S. Virgin Islands, and other U.S.
offshore points) comprises the relevant
geographic market for this product, with
no relevant submarkets, ¢

Relevant Product Market

Jd4. Wefirst turn to the relevant
product market, the set of services
which check the ability of a carrier to
restrict its output of a service and
thereby raise its price. In the Further
Notice, we tentatively found that there
are three product markets for interstate,
domestic interexchange
telecommunications services—MTS/
WATS, private line, and public switched
record.® Many parties criticized this
tentative finding for departing from the
analysis of supply and demand
substitutes in defining relevant
markets.? We now believe that these
different types of interstate, domestic,
interexchange telecommunications
services are in the same product market
because they are close demand and/or
supply substitutes. For reasons
described infra, we find that—for

Market Structure and Economic Performance 80-81
{2d ed. 1980).

®The carriers covered by this proceeding are
MCCs. domsats; domsat resellers; domestic
operations of WU, IRCs, and other record carriers:
interexchange carriers affiliated with exchange
telephone companies; specialized common carriers;
and terrestrial resellers.

*Different relevant markets may be appropriate
when assessing the market power of other carriers
because their buyers may face a diffcrent set of
demand and supply substitutes. For example. this
geographlc market is Jcleurly muppropnate for
assessing the market power of carriers in their
international services. Pursuant to our step-by-step
approach in this rulemaking, we do not consider
here the appropriateness of applying this market
definition in assessing the power of AT&T. The
appropriate market definition for assessing the
power of AT&T will be examined in the AT&T
Inquiry adopted today. FCC 83-482.

# 84 FCC 2d at 501. '

= See, ... SBS Comments on Further Notice 17,
23 ("While [MTS} is normally viewed as a two-way
voice telephone service, it is in fact capable of
handling and does handle data, record. and
facsimile communications requirements as well,
without modification . . .. [MTS is) an effective
substitute for most specialized or geographically
limited voice, data, record, facsimile, and
videoconferencing services whether of the
dedicated private line or switched variety.”); AT&T
Comments on Further Notice 39; Western Union
Petition for Reconsideration; NTIA Petition for
Reconsideration; Department of Justice Comments
on Second Further Notice; Comments of the Council
on Wage and Price Stability (COWPS) 3; Comments
of Central at 10. The only comment supporting three
product markets comes from U.S. Telephone ﬂnd
Telegraph.

purposes of assessing the competitive
checks on the prices charged by the
carriers covered by this processing—all
interstate, domestic, interexchange
telecommunications services comprise a
single relevant product market with no
relevant submarkets.

15. Regarding demand substitutability,
we recognized in Second Computer
Inquiry * and MTS/WATS Market
Structure *® that many consumers
substitute to public switched
telecommunications services (MTS/
WATS) from private line and public
switched record services. There is also
substantial substitution from MTS/
WATS to private line and public
switched record services. Nor do
different transmission media demarcate
different product markets; in Satellite
Business Systems * we found that
services provided by satellite and
terrestrial communications systems are
reasonably interchangeable to many
customers. Increasingly, customers
purchase bandwidth capacity, not a
service for a specific type of
transmission or a service provided by a
specxflc tramsmission medium. Many
carriers offer integrated voice/data/ .
facsimile/video communication
services. We find that customers switch
among types of services and suppliers in
response to their relative mixes of )
quality and price. * While there may be
some limits to demand substitutability
for certain services, there are sufficient
demand or supply linkages to justify
treating them as being in a single
product market. We will consider some
specific.cases of demand substitutability
later in this section.

16. The key fact regarding supply
substitutability is that there are low
barriers to entry across services. We
concluded in the Further Notice that.
within very broad limits,

7 77 FCC 2d 384, 419, reconsid., 84 FCC 2d 50
{1980). further reconsid., 88 FCC 2d 512 (1981), offd
sub nom. Computer and Communications Industry
Association v. FCC, 693 F.2d 198 (D.C. Cir. 1982},
cert. denied, 103 8. Ct. 2109 (1983) (“More and more
the thrust is for a carrier to provide bandwidth or
data rate capacity adequate to accommodate a
subscriber's communications needs, regardless of
whether subscribers use it for voice, data, video.
facsimile, or other forms of transmission.”}.

» 81 FCC 2d 177, 203 (1980), 48 FR 10318 (1983},
reconsid., FCC 83-356 (released Aug. 22, 1883)."

» 62 FCC.2d 997, 1078-82 (1977), aff'd sub nom.
United States v. FCC, supra note 7 (Satellite and
terrestrial channels compete, as do analog and
digital channels.).

» See id. at 1077-78 (tariff classifications need not
be determinative of relevant market boundaries);
AT&T Comments on Further Notice 39 {*'most
business customers could use MTS/WATS instead
of private line if the price were right”). Customers-
can use the MTS network to provide for themselves
services that we have placed in other markets. See
comments cited in note 23 supra. ’



Federal Register -/ Vol. 48, No. 224 / Fnday, November 18, 1983 / Rules and Regulations

52457

telecommunications transmission
media—wire pairs, coaxial cable,
terrestrial microwave, fiber optics, or
satellite transponders and earth
stations—can be adjusted readily to
provide virtually any service
efficiently.®' The major limitation is that
the facilities must have sufficient
bandwidth to accommodate-the desired
service. Satellite-and terrestrial facilities
readily can be switched among voice,
data, facsimile, and video services,
private line and switched services, and
point-to-point and point-to-multipoint
services. While there may be some
limits to supply substitutability for
certain services, there are sufficient
demand or supply linkages to justify
treating them as being in a single
product market. Some specific cases of
supply substitutability will be '
considered later in this section.

17. The nationwide interstate
telecommunications network essentially
operated by AT&T is comprised almost
entirely of high-capacity carrier systems
with ample bandwidth to accommodate
all varieties of services now offered.>?In
addition, specialized common carriers
have substantial, rapidly-expanding,
high-capacity transmission facilities.
These networks provide close demand
and supply substitutes for the services
of the carriers covered by this
proceeding. Some carriers use satellite
_ capacity to provide MTS/WATS and
private line voice, data, record, and
video services in competition with
services provided by these networks’
terrestrial facilities. Other carriers,
including WU and the IRCs, provide a
wide range of services by reselling
facilities acquired from AT&T,
independents, and specialized common

3184 FCC 2d at 501. While there may be
regulatory barriers to supply substitutability and
entry in intrastate and foreign telecommunications
services, we have removed many of these barriers
in interstate, domestic telecommunications services.

32We found in Docket No. 18128 that when AT&T
plans its facilities, it plans basic capacity that is
only assigned to individual services as required.
AT&T: Manual Procedures for the Allocation of
Costs (CC Docket No. 79-245), 78 FCC 2d 328 (1980).
For example, AT&T uses its Tl carrier system to
provide its Dataphone Digital Service (DDS) at 1.544
Mbps or, using multiplexing, multiple data
transmissions at lower speeds. It also uses the same
facility for twenty-four 56 kbps voice channels for
use in MTS/WATS services. Its terrestrial
microwave radio facilities are used to provide a full
range of services from video programming private
line distribution to MTS/WATS. See Bell System,
Engineering and Operations of the Bell System 333,
428-33 (1977).

331n 1982, the value of gross commumcanons
plant owned by specialized common carriers was
about $1.4 billion. Letter from Common Carrier
Bureau to Rep. Wirth, Chart 3 (July 8, 1983). Based
on the analysis in the First Report, 85 FCC 2d at 28—
29, we find that specializéd common carriers and
terrestrial resellers are in the relevant product and
geographic markets defined in this Order.

carriers.? Finally, our interconnection
and resale orders have significantly
decreased barriers to entry into and
expansion in all interstate, domestic
interexchange services.?

18. We next consider some specific
examples of demand and supply
substitutability. In the Further Notice,
we concluded that MCCs using
terrestrial microwave systems face
competition for carrying audio and
video programming to cable TV gystems
and broadcasters from satellite
resellers, Cable Television Relay
Stations (CARS), and direct over-the-air
reception at the cable headend.®® United
Video's petition for reconsideration of
our First Report and our recent
experience with MCCs’ tariff revisions
and termination-liability charges as
their customers turn to alternative
suppliers support this conclusion.® For
example, one cable TV operator,
Teleprompter of Graham, Texas,
receives signals off-the-air from
affiliates of all three networks, receives
Showtime Entertainment and WTBS
(Atlanta) via satellite using its own
earth station, and switched in 1979 from
a MCC to CARS to receive Dallas-Ft.

3*WU Reply Comments to Further Notice 9;
RCAG FCC Form R88 (1981).

35 Regarding switched record services, see WU
Comments to Further Notice 13-17; Record Carrier
Competition Act of 1981, 47 U.S.C. 222 (1983);
Interconnection Arrangements Between and Among
the Domestic and International Record Carriers, 89
FCC 2d 928, 91 FCC 2d 483 (1982), review pending
sub nom. Western Union v. FCC, D.C, Cir. No. 82—
1502 (filed May 4, 1982). See also Resale and Shared
Use, 83 FCC 2d 167 (1980), recon., 86 FCC 2d 820
(1981) (MTS/WATS Resale Decision); Resale and
Shared Use, 60 FCC 2d 261 (1978), recon., 62 FCC 2d
588 (1977), aff'd sub nom. AT&T v. FCC, 572 F.2d 17
(2d Cir.), cert. denied, 439 U.S. 875 (1978); MTS/
WATS Market Structure, Phase 11l (CC Docket No.
78-72) (released May 31, 1983).

3884 FCC 2d at 511-14. See also Satellite Business
Systems, supra note 29, 62 FCC 2d at 1079 {Satellite
and terrestrial services compete for simultaneous
transmission to multiple receivers.). In the First
Report, 85 FCC 2d at 27-28, we observed that MCCs
often provide service to remote points not served by
other video interconnection methods. However, we

" also noted that there is declining demand for

terrestrial video mterconnectlon We stated that we
would revisit our regulation of MCCs in the near
future to determine whether increased competition
warranted streamlining for MCCs. We now find that
competition justifies treating MCCs as non-
dominant.

37 “Within the last 38 months, 26 cable television
customers have substantally reduced or terminated
entirely their microwave service. Thus, out of
approximately 100 total customers, over 20 percent
have been lost to direct competition from satellite
service.” Urgent Petition of United Video, Inc., for
Immediate Reconsideration 3 (Dec. 29, 1980). See,
e.g. West Texas Microwave Co., FCC 83-307
{released July 6, 1983); affirming Mimeo No. 3497
(released April 22, 1982); Eastern Microwave,
Mimeo No. 4351 (released May 25, 1983). See a/so
Comments of Garden State {competition in
supplying independent television signals).

Worth television stations.® During
recent years the number of cable
television systems has grown sharply
while the MCCs have grown little or
even declined,* suggesting that there
are effective alternatives to MCC
services for cable TV systems. The
number of satellite carriers and
satellites carrying video signals has
grown, and there are over 6000 receive-
only earth stations serving cable TV
systems and over 300 more serving
broadcast stations.*® Earth stations with
the capability to receive signals from
many satellites are available, and
existing earth stations can be so
modified without great cost.** ABC, CBS,
and NBC are already distributing, or

" have announced plans to distribute,

network signals via satellite.*? After
reviewing all of these facts, we reject
claims that MCC services comprise a
distinct relevant product market or
submarket.

19. Similarly, domsat and domsat-
reseller services do not comprise a
distinct relevant product market or
submarket. Voice, data, record, and
video services are offered by both
satellite and terrestrial carriers in
private line as well as switched, and
point-to-point as well as point-to-
multipoint arrangements. The costs of
terrestrial and satellite transmission
overlap for many services, depending on
the service characteristics and origin-
destination(s). The availability of

38Television and Cable Factbook 1981-82 Edition
(Services Volume) 1178-a; CARS license files; West
Texas Microwave Co., FCC Form P, 1979, 1980.
Teleprompter, in its Comments to the Further Notice
at 33, cites its system in Graham, Texas, as subject
to the market power of MCCs. The evidence shows
that this cable system has close or even superior
substitutes for MCCs.

39 Between 1977 and 1981 the number of cable
systems operating went from 3800 to 4600. FCC
Annual Reports 1977, 1981. During the same period
the video transmission revenues of the MCCs that
are not also domsat resellers (i.e., excluding
Southern Satellite System, World Communications,
Eastern Microwave, and United Video) fell from
$22.3 million to $22.1 million. FCC Form P, 1977,
1981. See also United Video Petition, supra note 37,
at 3 (because of competition from domsats, domsat
resellers, and CARS, MCCs have few, if any, new
customers).

4.See notes 47-49 infra; Broadcasting 72 (March
28, 1983).

41 See Reply comments of Home Box Office 19-23:
Broadcasting (back cover) (Aug. 8, 1983) for
advertisement of Antenna Technology Corp.
regarding a multi-beam antenna that can

.simultaneously see all domestic statellites with

consistent broadcast-quality performance. The ad
states that this product has over 200 nationwide
customers.

“2Broadcast Management/Engineering 42, 50 (Jan.
1983); Satellite Week 2 (May 31, 1982).

4 See Garryowen Corp. Comments and Reply
Comments to Further Notice; Teleprompter
Comments to Further Notice; NCTA Comments and
Reply Comments to Further Notice.
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terrestrial alternatives provides a
competitive check on the quality/price
mix offered for many satellite services.*
Such services comprise a large portion
of the services of domsats and domsat
resellers. For example, SBS's MTS-like
service (Skyline) competes closely with
terrestrial MTS and MTS-like services
provided by AT&T, specialized common
carriers, and terrestrial resellers. Also,

many point-to-point private line services .

are priced similarly by satellite and
terrestrial carriers. -

20. Domsats and domsat resellers
have a cost advantage over terrestrial
carriers for some services, such as
certain point-to-multipoint video
services (supplying cable TV systems).
But, as explained in paras. 8-9, this does
not mean that these satellite services
comprise a separate relevant product
market. Nor does it mean that any
domsat or domsat reseller has market
power. There is close supply
substitutability between using many
transponders for point-to-point and
point-to-multipoint services; flexibility is
inherent in satellite technology. Many
domsats supply transponders under the
same tariff for any usage. Some
satellites carry a wide variety of
services for a wide variety of origin-
destination arrangements. ‘¢ Total
satellite usage is split, with large
amounts of voice, data, facsimile, and
video transmissions and different
distribution arrangements. New entry is
occurring into all aspects of satellite

4 See Comments of American Satellite, stating
that satellite services must be priced substantially
below comparable terrestrial services offered by
AT&T to attract customers, effectively eliminating
the margin between satellite transmission costs and
prices for satellite services.

©See First Report, 85 FCC 2d at 26~27. Various
parties argued that domsat and domsat resellers
operate in a separate market for video programming
distribution to cable TV systems and that there are
barriers to entry into that market. Comments of

NCTA. Post-Newsweek. Wold, Hughes Television
Network, Viacom, Teleprompter, Eastern
Microwave, and Warner Amex. As discussed in
para. 18 supra, domsats' services, terrestrial
carriers’ services, and over-the-air transmissions
compete in many areas. As ABC, CBS, and NBC
shift from terrestrial to satellite distribution (see
note 42 supra), the ability of terrestrial carriers to
provide point-to-multipoint services to new
customers will increase because the carriers will
have more spare capacity.

‘¢ As examples of multi-use satellites, see Letter
from R. Jacobsen {V.P.-Network Engineering, AT&T)
to R. Lepkowski (Chief, Satellite Radio Branch,
FCC) on AT&T's satellite usage. p. 6 (Nov. 5, 1982)
(same transponders could be used for public
switched network and special services, including
satellite television service); AT&T: Satellite
Television Service, 87 FCC 2d 889, 895 (1981)
J(allocation of total satellite costs where different
transponders used for different services). AT&T's
satellite facilities help check the market power of
the carriers covered by this proceeding; we express
no opinion on AT&T"s market power here. See
AT&T Notice of Inquiry, FCC 83-482,

services 7 Furthermere, earth stations
capable of receiving signals from many
satellites have increased intersatellite
competition.*® If one satellite system
attempted to earn supracompetitive
profits for, say, point-to-multipoint video
services, the transponders of other
satellites—previously used for, say, a
point-to-point data private line service
and priced in close competition with
terrestrial alternatives for that service— -
would be available to supply those
services. This supply substitutability
among satellite services would drive the
price for point-to-multipoint video
services down toward the competitive
level. For these reasons, all satellite
services are in the same relevant
product market. As explained in the
preceding paragraph, that relevant
product market includes terrestrial
carriers which check the prices for many
satellite services.

21. The preceding analysis of satellite
carriers is complicated somewhat by the
occurrence in the past of periods during
which demand for satellite services at
their regulated rates exceeded the
capacity of operational satellites. Supply
is increasing rapidly through the
expansion of existing systems and new
entrants.*® We recently observed that it

*7 AT&T in its Petition for Further Rulemaking at 9
presents the following data.on FCC approved
satellites and transpenders: for 1882, 4 carriers, 17
satellites, and 300 transponders; for 1984, 8 carriers,
26 satellites, and 594 transponders; and for 1987, 11
carriers, 39 satellites, and 918 transponders. Briel
descriptions of the activities of various domsats
appear in id. at Appendix B. Ownership of satellite

facilities is becoming unconcentrated through new |
" entry and transponder sales. We stated in Domestic

Fixed-Satellite Transponder Sales, 80 FCC 2d 1238,
1249, 1255 n.40, 1262-85 (1982), that users at that
time could select from four different satellite
systems, with four others to be introduced by 1985.
Also, 15 different parties purchased the 34
transponders then sold. See notes 48 and 49 infra.
 See note 41 supra. We reject claims that the

services of RCA Americom’s SATCOM I comprise a

relevant product market. Eastern Microwave
Comments 2. See RCA American Communications,
89 FCC 2d 1070, 1073 {1982). For example. WU's
Westar [1I and Hughes's Galaxy I both carry cable
TV programming. In addition, some purchased
tranponders can be used to carry video signals.
Domestic Fixed-Satellite Transponders Sales, 88
FCC 2d 1419, 1421 (1982) (Hughes proposed to sell 18
of the transponders on Galaxy I to selected
programmers exclusively for the purposes of
providing video programming primarily to cable TV
systems). See Reply Comments of Home Box Office
11-23, stating that RCA American had a dominant
position until recent increases in satellite capacity
and capability of cable system operators to have
access to multiple satellites.

** See note 47 supra; Assignment of Orbital
Locations to Space Stations in the Domestic Fixed-
Satellite Service (1983) (authorizing the construction
of 19 additional domestic fixed satellites and the
launch of 19 new or previously constructed
satellites, increasing the number of authorized in-
orbit satellites to 38 by 1987); Licensing of Space
Stations in the Domestic Fixed-Satallite Service (CC
Docket No. 81-704) {1983); Domestic Fixed-Satellite
Transponder Sales, supra note 47, 90 FCC 2d at 1254

appears unlikely that future satellite
services will have excess demand when
they are priced to yield a competitive
rate of profit.*® If demand does not
exceed supply at those prices, satellites
will compete with terrestrial carriers for
a wide range of services. Suppose,
however, that excess demand would
occur for satellite services at those
prices durifig some {perhaps short)
period of time. In the absence of
historical-cost-based rate reguldhon,
satellite carriers could raise their prices
so as to earn economic rents. Their high
profits would be attributable to the use
of scarce resources (satellites and
orbital slots) which produce a cost
advantage over rival suppliers
(terrestrial carriers). Yet, the possible
emergence of economic rents for
satellite carriers does not warrant
placing any or all of them in a separate
relevant product market and concluding
that domsats possess market power.®!

("The entry of new firms and the rapid expansion of
capacity of both old and new firms in response to
the previous temporary shortage is evidence of the
competitiveness of the [the domsat) industry.”):
Orbit Deployment Plan, 84 FCC 2d 584 (1981}. Many
commenting parties did not anticipate the great
increase in domsat capacity from our two-degree
spacing order. See, e.g.. Comments of Flynn;
Domestic Fixed-Satellite Transponder Sales, supra
note 47, 90 FCC 2d at 1250 n. 28 {studies by I'TT and
WU in 1979 did not accurately account for the
supply and technological advancements now
occurring). Compare Reply Comments of Hughes 6-
12 (transponder capacity will triple in next three
years because of newly-authorized satellites,
eliminating shortage of supply). In the First Report.
85 FCC 2d at 26-27, we noted that, in 1980, demand
for transponder space exceeded supply, leading us
to classify domsats as dominant. Since that time,
advances in satellite technology. regulatory
decisions, and new entry have greatly expanded
satellite supply.

% Ddmestic Fixed-Satellite Transponder Sales,
supra note 47, 90 FCC 2d at 1254. RCA Americom
filed a revised tariff on June 10, 1983, with proposed
rates for transponder leases substantially lower
than its $13 million Fixed Rate offering filed on
February 18, 1982 RCA Americom cited “a
softening in the marketplace and general economic
conditions.” (Transmittal No. 454). :

Present and future competition faced by domsats
appear greater than past competition faced by
domsats. We found unlawful various tariff revisions
proposed by RCA Americom in 1980 and 1981. RCA
American Communications, 84 FCC 2d 353 (1980). 86
FCC 2d 1197 (1981) {unfair alteration of long-term
service tariffs); RCA American Communications, 84
FCC 2d 781 (1981), 86 FCC 2d 1208 (1981) (unjustified
“bonus" allocation scheme given while there were

. many potential customers for the Comsat’s

transponders); RCA American Communications, 89 )
FCC 2d 1139 {1982) (dlscrlmmanon in auction
scheme). See a/so RCA American Communications,
74 FCC 2d 531 (1979) (Commission required domsat
to tariff its transponder allocation procedures n
response to complaints that the carrier's procedures
were unrcdsondble in violation of Sections 201 and
202)

3! See Twin City Sportservice. supra note 22, 512
F.2d at 1272 (food concession at baseball park part -
of the general concession®ranchise market even |
though baseball concessions produce the highest

Continued
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Rates charged for terrestrial services
would place a ceiling on rates for low-
cost satellite services.? .
As explained in paragraphs 8-11.
supra, the ability to earn economic rents
but not satisfy the entire market demand
will not give satellite carriers the
incentive torestrict their output or

charge a price different than they would -

charge absent economic rents;*
regulation of satellite carriers’ profits
will not necessarily benefit consumers; 3
and such regulation would generate
difficult allocation problems (e.g., long,
inefficient queues).3® The economic rents
will encourage further expansion and
entry of satellites, including through
technological innovation in the use of
transponders, spectrum, and orbital
positions.*¢ For all these reasons, we
conclude that domsats and domsat
resellers do not comprise a separate
relevant product market or submarket.
The same analysis applies to carriers
providing satellite earth station services
{uplinks and/or downlinks, but no
satellite transmission channels). These
carriers supply services and utilize
facilities similar to, but more limited
than, those of domsats and domsat
resellers.

22. We also conclude that WU's
domestic Telex/TWX and Mailgram
record services have close demand
substitutes and do not comprise a

total concession revenues, highest per capita
concession revenues, and highest profits in all
sports).

5 See note 44 supra.

59The Department of Justice and Federal Trade
Commission commented in Domestic Fixed-Satellite
Transponder Sales, supra note 47, 80 FCC 2¢ at
1254, that domsats lack the market power required
to impair the reasonable availability of transponder
supply.

W Further Notice. 84 FCC 2d at 507 (Because
many domsat customers are resellers supplying
cable systems and program distributors. “"consumers
may be receiving only minor benefits from a vost-
based satellite transmission service™ )

5 As general support for use of market-clearing
prices to allocate scarce satellite resources, we have
stated that “our policy of relying upon marketplace
forces to shape the evolution of satellite
telecommunications has proved very fruitful over
the years.” Domestic Fixed-Satellite Transponder
Sales, supro note 47, 90 FCC 2d at 1249. RCA
Americom's efforts to overcome allocation problems
started with a first-come, first-served procedure,
then a lottery, and later an auction. RCA American
Communications. 89 FCC 2d 1139, 1141, 89 FCC 2d
1070, 1077 (1982). See also AT&T: Satellite
Television Service, supra note 46, 87 FCC 2d at 839
(party questioned whether AT&T would implement
its first-come, first-served allocation procedure
fairly). . .

6 /d. at 1254 (possible technical refinements to
increase the number of services that can be
provided within the limits of the usable spectrum
and orbit include multiple spot beams and
bandwidth compression techniques); Further
Notice, 84 FCC 2d at 507-08, 510 (market-clearing
price may provide incentive for investments in
research, development, and implementation of more
efficient technologies which would not occur at
lower price).

separate relevant product market or
submarket. WU's comments have
presented a great deal of evidence
supporting the view that there are many
reasonable demand substitutes for
Telex/TWX, including (1} domestic
teletypewriter exchange services of
other carriers, such as IRCs, including
IRCs’ services interconnected with WU;
(2) facsimile, sophisticated terminals,
communicating word processors, and
other forms of record
telecommunications; (3) private line
voice and data services; and (4)
switched voice services offered by
AT&T and other carriers. In their
comments in this proceeding, WU,
NTIA; and COWPS argue that these
substitutes effectively constrain WU to
price competitively. Telex/TWX
overlaps in price, delivery time, and
quality with other services for messages
of various lengths, and there is a high
rate of migration from Telex/TWX to
other carriers’ services.” WU has shown
that most segments of its customer base
employ or had employed a variety of
alternatives to Telex/TWX, and many

. of its customers do not need access to

the large number of terminals on the
Telex/TWX network or the directory
service. Entry, interconnection, and
resale have increased the competition
facing WU, especially after passage of
the Record Carrier Competition Act in
1981.%8 We reject the view that only

>? See Diebold Group, Western Union Telegraph
Co.: Competitive Data Communications Study 2, 29
(1980), submitted as appendix to Western Union
Comments; NTIA's Petition for Reconsideration at 2

(services of Wiltek and Scientific Timesharing using _

teleprinter terminals and services of Southern
Pacific, ITT, and Graphnet using store-and-forward
facsimile are reasonable substitutes for hard copy
record services of WU). According to WU's Petition
for Reconsideration at 10, AT&T has at least 300,000
low-speed teletypewriter terminals and a large
number of data terminals on its network, as
compared to 100,000 to 150,000 terminals on the
Telex/TWX network.

%8 See note 35 supra; Graphnet Systems, 71 FCC
2d 471 (1979}, aff'd sub nom. Western Union
Telegraph Co. v. FCC, 865 F.2d 1112 (D.C. Cir. 1981);
Interconnection Arrangements Between and Among
Domestic and International Record Carriers, supra
note 35; Record Carrier Competition Act, 47 U.S.C.
§ 222. In the Further Notice, 84 FCC 2d at 503, we
observe that good supply substitution possibilities
exist for WU's Telex/TWX network. Transmission
capacity used to provide MTS/WATS can be used
to provide a public switched record service.
Equipment can be added to these transmission lines
to duplicate WU's features such as Infomaster
Computers and Centralized Telephone Bureaus. In
the First Report, 85 FCC 2d at 25-26, we cited our
decisions in Public Message Services, 71 FCC 2d 471
(1979), and International Record Carriers
(Gateways), 76 FCC 2d 115 (1980), as likely to
diminish WU's market power. In RCA Global
Communications, 88 FCC 2d 905 (1981), the
Commission granted the IRCs permission to provide
their own competitive, wholly-domestic record
services.

We do not read the Record Carrier Competition
Act or its legislative history as finding that a

those services matching extremely
detailed descriptions of the capabilities
of Telex/TWX are in the same market,
or that the large network of subscribers
for Telex/TWX confers market power
on WU.%* For the same reasons, the
domestic services of IRCs and other
record carriers are in the same relevant
market of interexchange
telecommunications services.® Other
domestic interexchange
telecommunications services provided
by WU ‘are also in this relevant product
market. :

23. Exchange telephone companies
have moved toward providing
interexchange telecommunications
services outside their partnership
arrangements with AT&T Long Lines. As
examples, Rochester Telephone Co. and -
Southland Telephone Co. resell AT&T’s
Wide Area Telecommunications -
Services (WATS) through their affiliates;
United Telecommunications, Inc. has a
controlling interest in ISA
Communications, a resale carrier
offering satellite digital communications
services using Digital Electronic
Message Service; ® Continental
Telecommunications, Inc. owns fifty
percent of American Satellite; Central
Telephone and Utilities Corp. (Centel) is
participating in planning a network to
connect cable companies in major
metropolitan areas (Videopath); and we
recently approved General Telephone &
Electronics Corp.'s acquisition of

separate relevant market of record services exists
for purposes of assessing the market power of
carriers. The Act removed certain restrictions on
competition directed at telegraph carriers in 47

" U.S.C. 222 {1962). Nor does the Act or legislative

history require us to find that any record carrier
possess market power.

59 See UST&T Reply Comments to Further Notice
18; UST&T Opposition to WU's Petition for
Reconsideration of the First Report 4; RCA Globcom
Opposition to WU's Petition for Reconsideration of
the First Report 13; Western Union International
Comments. The relevant question in defining
markets is not whether there are substitutes for a
given product that can be used by those who want
that particular product with exactly the same
specifications and properties. Rather, the question is
what are the substitutes which may make it
unprofitable for the firm to attempt to raise the
product's price to any group of buyers by restricting
output. WU'is constrained to price competitively
even to those buyers who want to communicate
with WU's large network of subscribers because of
(1) the availability of interconnections for other
record carriers and (2) other services that are close
substitutes for many messages and customers. See
Fisher, Diagnosing Monopoly, 18 Q. Rev. Econ. &
Bus. 7, 15 (1979); In're Data General Antitrust
Litigation, 528 F. Supp. 801 (N.D. Cal. 1981); U.S.
Department of Justice, supra note 18, at para. 4502.

% See Comments on Further Notice of Department
of Justice, RCA Globcom, TRT Telecommunications,
Western Union International, and [TT Worldcom

¢t ISA Communications Services, 90 FCC 2d 938
(1982). ISACOMM provides some services in areas
where an exchange telephone company owned by
United Telecom is the wireline carrier.
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Southern Pacific Communications Co.%
Like the services of other terrestrial and
domsat resellers, domsats, and
specialized common carriers, these
services are in the relevant product
market of interexchange
telecommunications services because of
demand and supply substitutability.

24. To summarize, considerations of
demand and supply substitutability
show that, for purposes of assessing the
power of the carriers covered by this
proceeding, there is a single relevant
product market of interstate, domestic,
interexchange telecommunications
services with no relevant submarket.

Relevant Geographic Market

25. The relevant geographic market
includes the locations of the suppliers
(1) to which buyers in any one area
practically can turn for alternative
sources of supply, or {2) which
otherwise check the prices charged to
those buyers. Locations are included in
a relevant market because either buyers
in one area practicably can go there to
purchase from a supplier as an
alternative to purchasing from a given
firm (demand substitutability), or a
supplier there readily could sell to these
buyers by employing existing capacity
or developing new plant (supply
substitutability).s* In addition, multiple
locations are included in a relevant
market when the firm selling to buyers
in multiple locations cannot engage
successfully in price discrimination
against buyers in any location and its
rivals in other locations check the firm's
prices to all its buyers.®

26. A national geographic market for
interstate, domestic, interexchange
telecommunications services is
warranted because of supply
substitutability and low entry barriers.
The nationwide interexchange network
essentially operated by AT&T extends
to almost all locations served by carriers
covered in this proceeding.® This
network has alternative routing
capabilities, by which transmission
capacity between points A and B often
can be used in providing service
between points C and D. The cost of
alternative routing may be similar to
that of direct routing. The capacity of
this network cannot be segmented into
distinct city pairs or even domestic

2 Application of GTE Corp. and Southern Pacific
Co., FCC 83-269 [released July 1, 1983).

¢ Tampa Electric Co. v. Nashville Coal Co., 365
U.S. 320, 331-32 (1961).

& U.S. Department of Justice, supra note 18, at
para. 4602,

¢ Our analysis does not concern the full
geographic scope of the IRCs' services, but rather
only the points served by the domestic portion of
their services.

regions. Other networks, including those
operated by MCI, Southern Pacific, and
USTS, also have alternative routing
capabilities with nationwide or near-
nationwide service areas.

27. A satellite has the capacity to
serve vast regions of the continental
United States, Alaska, Hawaii, Puerto
Rico, U.S. Virgin Islands, and other U.S.
offshore points without adjustment and
with little cost and time required to
install earth stations.*® The areas served
by different satellites overlap and do not
fit in neat geographical delineations.
Often, satellite capacity readily could be
diverted from serving points A and B to
serving points C and D, even when the
two sets of points are not geographically
proximate.

28. Finally, terrestrial carriers have

" been able to enter and expand rapidly to

serve a pair of points by constructing
new facilities to supplement their
networks ® interconnecting, or reselling
the services. of other carriers.® Domsat
resellers also have great flexibility in
entering into new areas and diverting
capacity from one area to another.

29. As for demand substitutability,
customers readily shift their purchases
from a supplier providing service along
a particular route between an origin and
destination {say, using specific earth
stations and a specific transponder) to a
supplier using a different route to serve
that origin and destination. The
geographic locations comprising a
specific route do not constitute a
relevant geographic market. Also, many
customers consider an interexchange
carrier's ability to serve multiple
geographic points and its prices for
services to all those points when
choosing a supplier. In-these cases,
demand cannot be segmented into
distinct city pairs or even regions. For
example, a buyer may want a single
supplier for Chicago-Houston and
Chicago-New York services. In choosing
a supplier, he will consider carriers’
prices for services to these points. Such

= “|Aldequate capabilities are being built into
each satellite system to warrant the assignment of
an orbital location capable of serving all 50 states to
each carrier in the 4/6 Ghz bands.” Orbit
Deployment Plan, supra note 46, 84 FCC 2d at 597.
These satellites generally also can serve other U.S.
offshore points. The capacity of many transponders
can be switched from, say, mainland-Hawaii to
mainland-mainland traffic. Even thcugh there are
points in Alaska currently served by only one
carrier, other carriers readily could serve these
points and they are not in a separate geographic
market. See RCA Americom's Opposition to
Alascom's Petition for Reconsideration {terrestrial
faciliteis could be used to serve points in Alaska

. and five new carriers have been authorized to

operate satellites in orbital slots suitable for
providing service to Alaska).

1 See note 33 supra.

 See note 35 supra.

" patterns of demand across geographic

points favor a nationwide geographic
market. i

30. For all these reasons, we conclude
that there is a single national relevant
geographic market (including Alaska,
Hawaii, Puerto Rico, U.S. Virgin Islands,
and other U.S. offshore points) for
interstate, domestic, interchange
telecommunications services with no
relevant supermarkets. We do not limit
the relevant geographic market to the
continental United States.

111 Application of Market Power
Analysis

31. Available data show that the
shares of the carriers covered by this
proceeding——MCCs; domsats; domsat
resellers; domestic operations of WU,
IRCs, and other record carriers;
interexchange carriers affiliated with

- exchange telephone companies;

specialized common carriers; and
terrestrial resellers—in the relevant
market we have delineated are small.®®
These small market shares suggest the
absence of market power for the carriers
covered by this proceeding. In addition,
recent entry and expansion of numerous
suppliers in competition with the

®In United States v. AT&T, 5652 F. Supp. 131, 171
(D.D.C. 1982), aff'd sub non. Maryland v. United
States, 103 S. Ct. 1240 {(1983), the court noted that
AT&T conceded that as late as 1981 its share of
interexchange revenues was around 77 percent,
with estimates submitted by others higher and some
in excess of 90 percent. In 1982, toll service
revenues of the Bell System were $33.9 billion; toll
service revenues of the Bell System and
independents were $42.3 billion; total operating
revenues of the specialized common carriers were
$1.3 billion {(with MCI accounting for $813 million,
Southern Pacific for $393 million, and United States
Transmission Systems for $128 million); and total
operating revenues of the MCCs were $88 million.
Letter from Common Carrier Bureau to Rep. Wirth,
Chaerts, 4, 5 (July 8, 1983). Satellite Business
Systems’ 1882 revenues were $39 million. SBS 1982
Annual Report to Stockholders 22. American
Satellite’s 1982 revenues were $44 million.
Continental Telcom 1982 Annual Report to
Stockholders 44. WU’s 1982 revenues wer $305
million for teletypwriter networks, $309 million for
private wire, satellite and related services, $102
million for Mailgram services, and $67 million for
telegram services. Western Union 1982 Annual
Report to Stockholders 20. Among domsat resellers,
revenues for 1982 were $10 million for Southern
Satellite Systems, $23 million for World
Communications, $10 million for United Video, and
$9 million for Eastern Microwave. FCC Form P's, 9.
Among terrestrial resellers, 1982 revenues were $100
million for U.S. Telephone, and $60 million for
Combined Network. New York Times (Aug. 21,
1983) F1. While data are available on the interstate
toll revenues of exchange telephone companies, the
data do not separate their interstate service
revenues from their exchange access service
revenues. Although we lack precise data on the
annual revenue of some domsats, domsat resellers,
domestic services of IRCs, the interstate services of
exchange telephone companies, specialized
common carriers, and terrestrial resellers, we doubt
that any of them not listed above exceed $100
million.
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carriers covered by this proceeding
suggest that these carriers lack market
power.” We conclude that these carriers
are non-dominant currently and are
likely to be so in the future, although
some of these carriers may have
possessed market power in the past.
‘Non-dominant carriers not treated by
forbearance, see paras. 35-37, will be
subject to streamlined regulation. The
relevant geographic market found here
allows us to treat carriers found non-
dominant or qualifying for forbearance
here or previously as such for the entire
continental United States, Alaska,
Hawaii, Puerto Rico, U.S. Virgin Islands,

.and other U.S. offshore points. We
amend our rules for initial certification
of non-dominant carriers to allow
authorization for all domestic points.
See Appendix revising 47 C.F.R. 63.07.
Furthermore, all non-dominant carriers
currently authorized to serve any
domestic area are hereby authorized to
serve all domestic points.

32. Exchange telephone companies
have the potential to increase.
competition in interexchange,
interestate telecommunications services.
However, it is possible that an exchange
telephone company could utilize
unequal interconnection arrangements
to gain market power in the interstate
services of its affiliate. We will .
scrutinize exchange interconnection
arrangements for discrimination through
our examination of exchange access
tariffs and our complaint process; by .
this decision, we do not lessen our
regulatory scrutiny of possible abuses of

. an exchange telephone company’s local
exchange facilities. We mandated
nondiscriminatory access charges
adjusted to account for quality
differences until equal interconnection
is available to all interexchange carriers
in MTS/WATS Market Structure
Inquiry: Third Report and Order,™ and
have instituted a rulemaking to address
equal interconnection.” We will
continue to apply full Title II regulatory
scrutiny to exchange access tariffs. To
ensure that ratepayers are not harmed,
we will consider carefully complaints
regarding rates for interstate services
charged by affiliates of exchange
telephone companies utilizing premium
interconnections™ from those
companies.

0 See notes 20, 33, 47, 48, 49 supra.

748 FR 10,319 (1983), reconsid., FCC 83-356
{released Aug. 22, 1883).

2MTS/WATS Market Structure, Phase H1{CGC
Docket No. 78-72) {released 'May 31, 1983).

3 Premium interconnection arrangements for
exchange access are discussed in MTS/WATS
Markets Structure Inquiry: Third Report and Order
(reconsideration), FCC 83-356, at 45-58 {released
Aug. 22, 1883).

33. Even if we have erred in our
analysis of market power, by classifying
these carriers as non-dominant we are
not removing fully our regulatory checks
on their prices. As we pointed out in the
First Report when we created the rules
for non-dominant carriers, customers of
these carriers retain regulatory
protection for those few cases in which
they may need it.” Non-dominant’
carriers, other than those treated by
forbearance, must file tariffs and we
retain the right to suspend and
investigate tariff filings either on our
own initiative or in response to petitions
from customers or others. We also can
investigate complaints against non-
dominant carriers, including complaints
regarding their duty to serve.”

Under Section 208 of the -
Communications Act of 1934, the
Commission can call on a carrier to
answer a complaint within a reasonable
time. If there appears any reasonable
ground for investigating the complaint,
the Commission has the duty to
investigate and can require the carrier to
submit data, including cost justification
and the rates and terms for different
customers. If a rate is found unlawful,
the carrier may be liable for damages
under Section 208. The comments of
parties in this proceeding have alerted
us to potential problem areas regarding
attempts by carriers to charge unjust or
unreasonable rates. While our analysis
leads usto doubt that the carriers
covered by this proceeding would
charge unlawful rates, we will remain
sensitive to these concerns and

. investigate complaints expenditiously.

Also, we would quickly initiate an
investigation against rates and practices
which appear unjust and unreasonable.
However, we do not believe that the
limited potential problems warrant
imposing a heavy regulatory burden on
these carriers with consequent costs and
inefficiencies. If necessary, we can re-
impose the tariff-filing and facilities-
authorization requirements on a class of
carriers we find non-dominant in this
Order.

34. In addition, we stated in the
Further Notice, that our requirement
that MCCs allow other carriers to
interconnect to their networks without
paying a charge for retransmission rights
creates incentives for inefficiencies and
distorts MCCs, pricing.”® Since MCCs
lack market-:power, they cannot
profitably charge unjust or unreasonable
rates for interconnecting with their
networks, and they cannot profitably
impair consumers’ welfare by charging

7485 FCC 2d at 30-40.
3 Second Report, 91 FCC 2d at 85.
7684 FCC 2d at 514,

for interconnections. Accordingly, we
allow MCCs to impose charges on other
carriers for retransmission rights. We
will treat MCCs by streamlined
regulation. Along with market forces,
our tariff-review and complaint
processes are avallable to check these
charges.

35. We believe that the decnsmn in the
Second Report to forbear applying
particular tariff-filing and facilities-
authorization Title II regulation to
terrestrial resellers should be extended
to cover all resellers, including domsat
resellers, resellers owned by or
daffiliated with an exchange telephone
company, and domestic record-carrier
resellers not covered by the
interconnection requirements of the
Record Carrier Competition Act. We
distinguished resellers from other non-
dominant carriers in that resellers do
not own their own facilities; the
underlying carriers’ rates act as a “just
and reasonable” ceiling on resellers’
rates, and resellers cannot affect the
availability to the public of services via
underlying facilities.”” The logic of this
approach extends to domsat resellers
even though they typically own transmit
or transmit/receive earth stations. Such
facilities ownership by domsat resellers
does not limit the check of domsats’
rates on those of domsat resellers. Also,
in light of the relatively low cost and
short construction time for earth
stations, this facilities ownership does
not give domsat resellers the ability to
make services unavailable. Domsat
resellers will not have to file tariffs or
Section 214 applications for transmit or
transmit/receive earth stations, but will
require authorization under Title 1II for
their earth stations. We will treat
providers of satellite earth station
services by the same regulation as
domsat resellers. Carriers owning
transponders will be treated as domsats
(carriers subject to streamlined
regulation) rather than domsat resellers
(carriers subject to forbearance).
Because of the requirements of the
Record Carrier Competition Act and the
Commission’'s interim implementation
order,?® we treat WU and all record

" d. at 69, 71. “{T]he continued imposition of
tariff and entry and exit requirements upon carriers
without facilities of their own undesirably have the
effect of delaying new services and dampening
innovation and marketing strategies.” /d. at 67.

¥Interconnection Arrangements Between and
Among the Domestic and International Record
Carriers, supra note 35. Pursuant to the RCCA, we
required that carriers engaging in both domestic and
international record communications “set forth in a
clear and concise manner the domestic.charge for
each interconnected domestic carrier, the
international charge, and the total end-to-end
charge in their public tariffs.” 91 FCC 2d at 488.

Continued
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carriers covered by the interconnection
requirements of that Act under
streamlined regulation.

36. We have had three years of
experience with treating specialized
common carriers as non-dominant.
There is no evidence that it is in the
public interest for us to continue
receiving streamlined tariff and Section
214 filings from certain specialized
common carriers to prevent them from
charging unjust or unreasonable rates or
making service unavailable.”® We
extend forbearance treatment to all
carriers subject to streamlined
regulation prior to this Order based on
their absence of market power and our
experience with regulating them as non-
dominant carriers. However, since
information on their facilities may be
useful in the Inquiry into long-run
regulation of AT&T (FCC 83—482) and
other proceedings, we maintain the filing
requirements under § 63.07 of our rules
for all carriers treated by forbearance
except resellers. We include GTE
SPRINT (formerly Southern Pacific
Communications Co.) in the class of
specialized common carriers subject to
forbearance.®¢ Qur experience with
streamlined regulation of this carrier
shows no likelihood of regulatory
problems from forbearance, and our
order in GTE’s acquisition of this carrier
(FCC 83-269) found no likelihood of
lessening competition.

37. We may extend forbearance
treatment to other categories of non-
dominant carriers in the future after
observing the costs and benefits- of
streamlined regulation of different
categories of carriers. Within 18 months
after issuance of this Order, we will
review our experience and decide
whether to continue applying

Streamlined regulation of the domestic operations of
record carriers does not affect their obligations
under the RCCA or the Commission's
implementation order.

7® We have received only five petitions against
tariff filings by specialized common carriers since
adoption of the streamlined rules. In each case,
allegations of unreasonable rates or other terms of
service were found to be without merit. MC!

- Telecommunications Corp., Mimeo No. 07613
{released March 2, 1981); MCI Telecommunications
Corp., Mimeo No. 001852 (released July 6, 1981);
United States Transmission Systems, Inc., Mimeo
No. 508 (released Nov. 13, 1981); Hart Industries,
Inc.. Mimeo No. 003323 (released Sept. 11, 1981});
Southern Pacific Communications Co., Mimeo No.
4029 (released May 9. 1983). There have been only a
couple of oppositions to service discontinuances by
specialized common carriers during this period. In
each case, allegations of harm from the
discontinuance were found to be without merit.

82 [n view of the fact that GTE has maintained
GTE SPRINT as a structurally separated affiliate,
which conforms to the terms of the consent decree
in United States v. GTE Corp., 5 Trade Reg. Rptr.
(CCH) para. 50, 833 (D.D.C. 1983), we are prepared
to treat GTE SPRINT as subject to forbearance.

streamlined regulation to carriers we

- today classify as non-dominant. Also,

the Common Carrier Bureau will have
the authority to determine whether a
particular carrier that would be treated
by streamlined regulation qualifies for
forbearance treatment. This
determination will be made after a
carrier's petition when the costs and
benefits of forbearance for that carrier
are more attractive than those of ’

- streamlined regulation. We are

confident that market forces, our
complaint process, and our ability to re-
impose tariff-filing and facilities-

authorization requirements are sufficient
. to protect the public interest regarding

carriers treated by forbeardance. A
carrier may have a mix of
characteristics, with some of the
streamlined-regulation types and some
of the forbearance types. If the carrier
has separate affiliates with these
different characteristics, one may be
subject to streamlined regulation while
the other may be treated by
forbearance. If a single entity has these
mixed characteristics, it will be treated
by streamlined regulation unless a
waiver is granted. Also, a carrier may
have some characteristics not found to
be non-dominant. See, e.g., para. 40
infra: If the carrier has a separate
affiliate with only streamlined-
regulation and/or forbearance types of
characteristics, that affiliate would be
treated as non-dominant and subject to -
streamlined regulation or forbearance,
as specified supra. If a single entity has
some characteristics not found to be
non-dominant, that entity is not eligible
for streamlined regulation or
forbearance.

38. We discussed our legal authority
to regulate differently dominant and
non-dominant carriers in the First
Report.® Briefly stated, we believe that
the purposes of the Communications Act
are best satisfied by reduced entry, exit,
and pricing barriers and burdens for
non-dominant carriers. Such barriers
and burdens impair competition by
delaying or deterring carriers in their
service and rate offerings and causing
them to bear additional costs.
Consequently, users pay higher rates
and there is limited availability of
services satisfying users’ needs.
Generally, the Commission has the duty
to determine that its rules promote the
public interest whgn applied to

8185 FCC 2d at 12-20, 40-44. “So long as our -

-regulation imposes costs on some firms, and thus on

the public, not exceeded by the benefits generated
thereby, the provision of communications service by
those firms can never be as ‘efficient’ nor can the
charges be as ‘reasonable’ as they might be in the
absence of such artificial costs.” /d. at 13 (referring
to the goals stated in 47 U.S.C. 151).

particular carriers or applicants, and to
refrain from imposing and to remove
unnecessary regulatory burdens on
carriers. %2 Furthermore, the Commission
has broad discretion in choosing how to
regulate and can modify its procedures
in light of changing market conditions.*
The Communications Act does not
specify the amount or type of
information to be obtained from ,
applicants or procedures under Section

- 214(a).® Facxhty decisions by non-

dominant carriers cannot be translated .

‘into higher prices and cannot make

service unavailable. Efficient
application of our Section 214 authority
does not require circuit-by-circuit
analysis of their facilities; in fact, such
analysis would be an unnecessary
regulatory burden, impair competition,
and be contrary to the public interest.
Also, the Commission may use various
methods, including some reliance on
market forces, to arrive at just and
reasonable rates.® The combination of
our ability to investigate rates of non-
dominant carriers in response to
complaints or on our own initiative and:
market forces will ensure that these
carriers’ rates are just and reasonable.

39. In addition, there is legal support
for our treatment of domsats and
domsat resellers as non-dominant .
carriers despite their potentia) to earn
economic rents in times of scarcity
through rates reflecting their opportunity
costs rather than historical costs. We
have previously stated that “[r]ates

2 Gee, e.g., Geller v. FCC, 610 F.2d 913, 980 (D.C.
Cir. 1979): Home Box Office v. FCC, 567 F.2d 9, 36
{D.C. Cir.}, cert. denied, 434 U.S. 829 (1977); WAIT
Radio v. FCC, 418 F.2d 1153, 1157 (D.C. Cir. 1969).
See also 47 U.S.C. 222(b)(1) (1983) (“the Commission
shall forbear from exercising its authority under this
chapter as the development of competition among
record carriers reduces the degree of regulation
necessary to protect the public”).

8 See, e.g., National Broadcasting Co. v. United
States. 319 U.S. 190, 219 (1943); Computer and

ications Industry Association, supra note
27. 693 F.2d at 212; AT&T v. FCC, 572 F.2d 17, 26 (2d
Cir.), cert. denied, 439 U.S. 875 (1878); Washington
Utilities and Transportation Commission v. FCC,
§13 F.2d 1142, 1157 (9th Cir.}), cert. denied, 423 U.S.
836 (1975) (“Regulatory practices and policies that
will serve the ‘public interest’ today may be quite
different from those that were adequate to that
purpose in 1910, 1927, or 1834, or that may further
the public interest in the future.”).

8 ITT World Communications v. FCC, 585 F.2d
897, 900 (2d Cir. 1979).

® Computer and Communications Industry
Association, supra note 27, 693 F.2d at 210-11;
Western Union Telegraph Co. v. FCC, 674 F.2d 180,
165-66 (2d Cir. 1982). In meeting the statutory
standards of just and reasonable rates, it is the
result reached and not the method employed which
controls. FPC v. Hope Natural Gas Co., 320 U.S. 591,
602 (1943}; FERC v. Pennzoil Products Co., 439 U.S.
508, 516-17 (1979). The Commission's reliance on
market forces does not mean lack of regulation.
United States v. Western Electric Co., 531 F. Supp.
804, 902 (D.N.]. 1681).
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developed on some basis other than the
cost of providing service may be found

lawful if convincingly justified from the
standpoint of the Commission's.

statutory objectives.” % In at least two .

cases, the Supreme Court upheld rates

in which a.regulatory commission did -

not adhere rigidly to a cost-based .
determination of rates, much less to one
that based each supplier's rates on his
own costs.®” This Commission's decision
that, subject to certain conditions,
competitive necessity can justify
differential rates without cost
justification was upheld on appeal.®®
Also upheld on appeal was the
Commission’s finding that value of
service pricing would be lawful if shown

to promote the public interest.®® In 1982, -

we declined to suspend or reject AT&T’s
operator-assistance service charges with
high markups over purported costs.
AT&T justified these charges as
discouraging the use of labor-intensive,
expensive operator assistance; in .
allowing the charges to go into effect, -
we noted that the surcharge did not
appear unreasonable on its face.?®
Courts have upheld non-cost additions
to regulated rates for scarce products
when such policies would promote
regulatory policies.®* We have found

8% RCA American Communications, 89 FCC 2d
1070, 1077 (1982), citing American Television Relay,
63 FCC 2d 911, 924-30 {1979), aff'd in relevant part .
sub nom. Las Cruces TV Cable v. FCC, 645 F.2d 1041
{D.C. Cir. 1881), and Permian Basin Area Rate
Cases, 390 U.S. 747, 776-77 (1968).

. *"Placid Oil Co.v. FPC, 483 F.2d 880, 890 {5th Cir.
19873), aff'd sub nom. Mobil Oil Corp. v. FPC, 417 -
U.S. 283, 308 (1974} (*‘non-cost factors are, or.may
be, a proper element of rate structure if they are
clearly labeled and justified on the basis of
‘substantial evidence on the record as a whole’ "}, -
Permian.Basin Area Rate Cases, supra note 88, 390
U.S. at 815 (lawful rates included. non-cost price
elements for future expansion of exploratory.
efforts). .

% Telpak Rates, 38 FCC 370 (1964), aff d sub-nom.
American Trucking Associations v. FCC, 377 F.2d
121, 131 (D.C. Cir. 1966), cert. demed 386 U.S. 943
(1967).

*® American Television Relay, supra note 86, 63
FCC 2d at 924-30 (Incarporation of population factor
in rate structure is value of service pricing and
would be lawful if clear and convincing showing of
public interest justification would be made).

(1982).

9! See casescited in note 87 supra; Consl)hdated
le Corp. v. United States, 567 F.2d 64 (D.C. Cir.
1977) (incentive per diem charges on type of boxcar"
in shortage to encourage railroads to acquire that -
type of boxcar). in Hope Natural Gas, supra note 85,
320 U.S. at 829, Justice Jackson in a separate-opinion
recommended that prices for a scarce resource
should be used “functionally to produce a supply
that will satisfy a socially selected level of demand,
and efficiently to allocate that supp]y The courts _
have allowed regulatory commissions great
flexibility in developing regulatory schemes for ~

scarce resources. See Mobi! Oil, supra note 87, 417 -

U.S. at 331: Placid Oil, supra note 87, 483 F.2d at
889: Permian Basin, supra note 88. 390 U.S. at 772.

® AT&T: Equalization Filing, 89 FCC 2d 1000 1099

herein that allowing the rates of

. domsats and domsat resellers to equal

market-clearing prices will promote the

. public interest by increasing the

availability of innovative, efficient
services that make use of potentially
scarce satellite resources and efficiently

.allocating those resources among
. potential buyers. We can investigate

these carriers’ rates which do not
appear to promote the public interest
and, if necessary, prescribe just and
reasonable rates.

40. We believe that this Order
promotes the public interest in efficient
telecommunications services by
removing costly regulatory burdens
while maintaining adequate assurance
of just and reasonable rates and service
availability. We are committed to
analyzing the costs and benefits of our
present regulation. Comments in the
Inquiry into regulation of AT&T adopted
today may lead us to act soon on
AT&T's pending petitions or other
pleadings that it may file in this
rulemaking for non-dominant treatment
of some of its services. Also, we will
consider streamlined regulation or
forbearance from regulating other
categories of carriers in response to
petitions or on our own initiative. Such
petitions should address the relevant
product and geographic markets,
supported by factual evidence of
demand and supply substitutability, and
market power, supported by factual
evidence of the level and change in
market shares and entry. Among the

" classes of carriers not heretofore

considered in this rulemaking are
providers of domestic public land
mobile radio services, public coast
maritime mobile radio services,

_ multipoint distribution services, digital

electronic message services, and cellular
mobile radio services.?®

IV. Ordering Clauses

41. Accordingly, it is ordered,
pursuant to Sections 4 (i} and {j), 201~
205, and 403 of the Communications Act
of 1934, as amended, 47 U.S.C. 154 (i)
and (j), 201-205 and 403, and sectjon 553
of the Administrative Procedure Act, 5

~ U.S.C. 553, that the policies set forth
. herein are adopted and effective on the
date of publication in the Federal

Register. % )
42. 1t is further ordered, pursuant to

. Sections 4 (i} and {j), 214, 303 and 308 of

- %2 Pursuant to the First Report, resellers of these

- services are treated by forbearance.

* %The Commission finds that because these

" policies relieve restrictions on competition and "™

public benefits will be derived from putting them
into effect without delay. an immediate effective
date is in the public interest. See 5 U.S.C. 553(d).

the Communications Act of 1934, as

- amended, 47 U.S.C. 514 (i) and (j), 214,

303 and 308, and Section 553 of the
Administrative Procedure Act, 5 U.S.C.
553, that § 63.07 of the Commission’s
Rules and Regulations, 47 CFR 63.07, is -
amended as set forth in the Appendix.

43. It is further ordered, that carriers
treated by forbearance as defined in this
order are given permission to cancel
their tariffs on file with this
Commission. Cancellation shall be by
supplement effective upon five day's
notice and the supplement shall
reference this order as authority for
cancellation. For this purpose, §§ 61.58,
61.59 and 61.116 of the Rules, 47 CFR
61.58, 61.59 and 61.116, are waived.

44, 1t is further ordered, that petitions
for waiver of the twenty-five page limit
on petitions for reconsideration and

" pétitions for acceptance of late-filed

comments are granted.

45. It is further ordered, that the
petitions for reconsideration filed by
American Satellite Company, RCA

~American Communications, Inc.,

National Telecommunications and
Information Administration, Western
Union Telegraph Company,
Transponder Corporation of Denver,
General Telephone and Electronics
Corp., Western Tele-Communications,
Inc., ISA Communications Services,
Gordon and Healy, Southern Satellite
Systems, Andrews Tower Rental, East
Texas Transmission Company, Hi-
Desert Microwave, Pilot Butte
Transmission Company, Inc., RCA
Global Communications, U.S.
Department of Justice, ITT World
Communications, Satellite Business

"Systems, United States Independent

Telephone Association, and United
Video, Inc., are granted to the extent
indicated above dnd otherwise are
denied.

48. It is further ordered, that the
Secretary shall cause this Fourth Report
and Order to be Published in the Federal
Register.

Federal Communications Commission. -
William ]. Tricarico, '
Secretary.

Appendix -

Part 63 of Chapter1 of Title 47 of the
Code of Federal Regulations is amended
as follows:

§63.07 [Amended]
1. Section 63.07(a)(5) is amended by

* replacing the words “continental United

States” with “all domestic points.”
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2. Section'63.07(c) is deleted, and
paragraphs (d) and (e} are redesignated
as (c) and (d), respectively. .
[FR Doc. 83-31140 Filed 11-17-83; 8:45 am|
BILLING CODE 6712-01-M

47 CFR Part 87
[PR Docket No. 83-29; FCC 82-493)

Provision of a Transition Period for the
Removal of the A3 Class of Emission -
(Voice) From Aeronautical
Radiobeacon Stations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This Report and Order will
amend the rules to provide a transition
period for the removal of the A3 class of
emission (voice) from aeronautical
radiobeacon stations. This item will also
update the rules with respect to
emission designators authorized at .
radiobeacon stations. This action is
taken to establish conditions whereby it
will be possible to alleviate a frequency
congestion problem associated with
radiobeacon stations and to update the
Commission's rules.

EFFECTIVE DATE: December 5, 1983.

FOR FURTHER INFORMATION CONTAéT!
Robert E. Mickley, Private Radio Bureau
(202) 632-7175.

List of Subjects in 47 CFR Part 87

Aeronautical stations,
Communications equipment, General
aviation, Radio.

Report and Order (Proceeding
Terminated)

In the matter of amendment of part 87 of
the rules to provide a transition penod for the
removal of the A3 class of emission (voice)
from aeronautical radiobeacon stations (PR
Docket No. 83-29); Corrected.

Adopted: October 26, 1983.

Released: November 10, 1983.

By the Commission.

Summary

-1. The Commission is amending Part
87.of the rules to provide a transition
period for the removal of the A3 class of
" emission (voice) from aeronautical
radiobeacon stations and updatmg the
rules with respect to emission
designators authorized at radiobeacon
stations.

Background

2. Radiobeacon stations are an -
integral part of the NDB/ADF
aeronautical navigation system which is
administered by the Federal Aviation

Administration (FAA). The system
consists of airborne automatic direction
finders (ADF) and ground stations called
nondirectional beacons (NDB).
Authorization for operation of NDB's by

non-FAA stations may be granted by the.

Commission after Government is not yet
prepared to provide. When the
Commission licenses an NDB, it is
referred to as a radiobeacon station. Of
approximately 2000 NDB's operating
within the NDB/ADF aeronautical
navigation system, approximately 1200
of them are licensed by the Commission
as radiobeacon stations. The

- Commission licenses radiobeacon

stations in accordance with
recommendations received from the
FAA, because the FAA has the statutory
authority * to administer and prescribe
standards for the operation of the NDB/
ADF system. Frequency congestion
associated with radiobeacon stations
has been a longstanding problem. In a
large portion of the continental United

States, the FAA is finding it difficult or

impossible to satisfy all NDB
requirements.

3. On January 31, 1983, we released a
notice of proposed rulemaking 2 to
amend our rules to provide a transition
period for the removal of the A3 class of
emission (voice) from aeronautical
radiobeacon stations. This notice was
based upon a recommendation made by
the Radio Technical Commission for
Aeronautics (RTCA) and was issued
with a view toward relieving the

-frequency congestion problem

associated with aeronautical
radiobeacon stations. In a matter related
to the operation of radiobeacon stations,
this notice also proposed to amend the
rules to provide for the use of the A9
class of emission and the 1.12A89
emission designator (dual-carrier) at
radiobeacon stations. This amendment
will make existing frequency
assignments, based upon frequency
coordination effected by the
Interdepartment Radio Advisory
Committee (IRAC]), consistent with the
rules.

Comments
4. Comments in this proceeding were

filed by: -

—Aircraft Owners and Pilots
Association. (AOPA).

—Federal Aviation Administration
(FAA).

There were no reply comments filed in
this proceeding.

1See, Federal Aviation Act of 1958; Pub. L. 85-726
. *NPRM, PR Docket No. 83-29, FCC 8 3-24, 48 FR
4849

Commenters Views

5. Both commenters opposed the
removal of the A3 class of emission .
{voice) because they.considered it
necessary to disseminate the FAA
transcribed weather broadcasts (TWEB)
on the nondirectional beacon (NDB)
system comprised of radiobeacon
stations.

6. The FAA recognized the frequency
congestion problem associated with ~
radiobeacon stations but also
recognized a need for the dissemination
of more weather information. The FAA
stated that it would not decommxssxon
the TWEB system on NDB's
(radiobeacon stations) until a suitable -

_replacement system for disseminating

weather information becomes available.
However, the FAA also stated that no
replacement system is presently
available. In an effort to avoid
expansion of voice services, the FAA
indicated that the use of voice in new
radiobeacon stations would be
considered as a last resort and on a case
by case basis only. Accordingly, the
FAA recommended that the A3 class of

- emission (voice) be grandfathered -on

existing stations and not be authorized
on new radiobeacon station licenses
unless specifically requested by the

FAA.

7. The AOPA recommended that
existing non-government NDB’s be
authorized to continue using the A3
class of emission until such time as the
FAA has provided a replacement
weather dissemination service.

Discussion and Conclusion

8. Neither of the commenters
addressed the proposal to amend the
rules to include the A9 class of emission
and emission designator 1.12A9 for use -
at radiobeacon stations. The proposal
will be adopted.

9. The commenters acknowledge the
frequency congestion problem, These
radiobeacon stations provide a popular
and affordable navigation aid for use at
relatively small landing areas and there
has been rapid growth in their number
during the last decade. The problem
could be lessened, and more
radiobeacons made available to more
places, were it not for the fact that
geographical protection areas are
required for those radiobeacon stations
which have a voice (A3 emission) -
capability. Less than 100 of the 1200

- radiobeacon stations licensed by the

Commission have the capability.
Nevertheless, the fact remains that the
bandwidth necessitated by maintaining
the voice capability presently precludes
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a more spectrum-efficient distribution of
radiobeacon stations.

10. Although the voice capability of
those radiobeacons so operating is
employed for a useful weather advisory
service, we consider that the primary
purpose of the NDB/ADF system is
navigation. We are also aware of .
present, alternative sources of pre-flight
and enroute weather information such
as the extensive network of 241 Flight
Service Stations and of proposals for
future systems. We conclude, therefore,
that the public would best be served by
initiating the steps necessary to remove
the voice capability from radiobeacons
licensed by the Commission. This will
enable the eventual reassignment of
radiobeacon frequencies in a more
spectrum-efficient manner.

11. As recommended by the
commenters, we will grandfather until
January 1, 1990, existing radiobeacon
stations which presently are licensed for
voice emission. After that date, the A3
emission will no longer be authorized at
such radiobeacon stations licensed by
the Commission unless continued use of
the A3 emission is specifically
recommended by the FAA based upon
an FAA case by case determination that
the emission is required for safety
purposes. Beginning on the effective
date of this order, The Commission will
not authorize the A3 emission at new
radiocbeacon stations or at existing -
radiobeacon stations for which a
modification is requested unless the A3
emission is specifically recommended
by the FAA after having made a
determination that the emission is
required for safety purposes.

12. The Commission, by action taken
on January 13, 1982, adopted PR Docket’
No. 80-758 which amended Part 87 of
the rules so as to incorporate technical
specifications and the new frequency
allotment plan contained in the Final -
Acts of the World Administrative Radio
Conference on the Aeronautical Mobile
(R) Service, Geneva, 1978. As a result of
this action, the A3 class of emission
{voice) was inadvertently deleted from
frequency assignments in the Aviation
Service below 50 megahertz. It was not
the Commission's intent to abruptly
eliminate voice transmissions at
radiobeacon stations which operate on
frequencies in the Aeronautical
Radionavigation Service. Therefore, to
correct this oversight and provide for
the use of the A3 class of emission at
radiobeacon stations in our rules, we
are amending § 87.67(b) of the rules by
adding an appropriate footnote to the
table contained therein.

13. The rule amendments in this
proceeding will not have a significant
economic impact upon the aviation

community. There are no charges levied
for flight weather information
disseminated from radiobeacon stations
and no new equipment need be
purchased as a result of the rule
amendments. Since less than-100
radiobeacon stations and associated
aircraft operators are involved and since
a transition period of over six years is
provided, we consider that any adverse
impact will be minimal and far
outweighed by the ultimate beneficial
impact to the entire aviation community.
Therefore, the Commission has
determined that Sections 603 and 604 of |
the Regulatory Flexibility Act of 1980
(Pub. L. 96-354) do not apply to this rule

" making proceeding, because the rule will

not, if promulgated have a significant
economic impact on a substantial
number of small entities.

14. Regarding questions on matters
covered in this document contact Robert
E. Mickley (202) 632-7175.

15. Accordingly, it is ordered, that
under the authority contained in
Sections 4(i) and 303{r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i) and 303(r), the
Commission rules are amended as set -
forth'in the attached appendix, effective
December 19, 1983. »

16. It is further ordered, that a copy of
this Report and Order be sent to the
Chief Counsel for Advocacy of the Small
Business Administration. -

17. It is Further ordered, that this
proceeding is TERMINATED.
Federal Communications Commission.
William J. Tricarico,
Secretary.

Part 87 of Chapter I of Trtle 47 of the

Code of Federal Regulations is amended
as follows

PART 87—AVIATION SERVICES

§87.67 [Amended] .

In § 87.67, paragraph (b) is amended
by:

a. adding footnote designator (12) to
the table opposite Class of Emission
“A3"” and under the column headed
“Class of Emission”,

b. adding the footnote (12),
appropriately, below the table to read as
follows:

(12) For use with an authorized bandwidth
of 8.0 kilohertz at radiobeacon stations. The
A3 emission will not be authorized:

(i) at‘existing radiobeacon stations which

are-not authorized to use the A3 emission and

at few radiobeacon stations for which
applications are received subsequent to
December 18, 1983, unless specifically
recommended by the FAA based upon an
FAA case by case determination that the
emission is required for safety purposes.

(ii) at existing radiobeacons stations,

. currently authorized to use the A3 emission,

subsequent to January 1, 1990, unless
specifically recommended by the FAA based
upon an FAA case by case determination that
the emission is required for safety purposess.

{c) adding new line to the five column
table between “Class of Emission A9”
and “Class of Emission—Ag9]"* with
columnar entries as follows:

3rd 4th 5th

st column | 2nd column [ 5 oo | eotumn column
A9 1.12A9(13) 274 | ‘e
and.

d. adding the footnote (13},
appropriately, below the table to read as
follows:

(13) Authorized for use at radlobeacon
stations.

[FR Doc. 83-31075 Filed 11~17-83; 8:45 am]
BILLING CODE 6712-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Parts 1118, 1162 and 1163
[Ex Parte No. MC-67 (Sub-No. 8)]

Rules Governing Temporary Authority
and Emergency Temporary Authority;
Special Tariff Authority No. 78-1000-
TA, Establish Rates on One Day’s
Notice To Cover Temporary Authority

"AGENCY: Interstate Commerce

Commission.
ACTION: Final rules; correction.

SUMMARY: In a notice published at 48 FR
51627, November 10, 1983, and at page 8
of the ICC Register, on November 10,
1983, the Commission adopted revised
temporary authority (TA) and
emergency temporary authority (ETA)
procedures, including a revision of the
outstanding special permission
procedure for filing rates on less than
statutory notice. Those rules contained
an inadvertent error, the correction of
which appears in the SUPPLEMENTARY
INFORMATION of this notice.

EFFECTIVE DATE: December 12, 1983.

- FOR FURTHER INFORMATION CONTACT:

William F. Sibbald, Jr., 202-275-7148.

SUPPLEMENTARY. INFORMATION: At 48 FR
51628, the Commission By-Lme should
read as follows:

By the Commission, Chairman Taylor.
Vice Chairman Sterrett, Commissioners
Andre and Gradison. Chairman Taylor
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dissented in part with a separate
expression.

Agatha L. Mergenovich,

Secretary.

|FR Doc. 83-31087 Filed 11-17-83: 8:45 im|
BILLING CODE 7035-01-M

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
7 CFR Part 907
{Nave! Orange Reg. 581}

Navel Oranges Grown in Arizona and
Designated Part of California; '
Limitation of Handling

AGENCY: Agricultural Marketing Service.
USDA.

ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of fresh California-Arizona
navel oranges that may be shipped to
market during the period November 25—
December 1, 1983. Such action is needed
to provide for orderly marketing of fresh
navel oranges for this period due to the
markeéting situation confronting the
orange industry.

EFFECTIVE DATE: November 25, 1983,

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, 202-447-5975.

'SUPPLEMENTARY INFORMATION:
Findings

This rule has been reviewed under
USDA procedures and Executive Order

12291 and has been designated a “non-

. major” rule. William T. Manley, Deputy

Administrator, Agricultural Marketing
Service, has certified that this action
will not have a significant economic
impact on a substantial number of smali
entities. )

This regulation is issued under the
marketing agreement, as amended, and
Order No. 907, as amended (7 CFR Part
907). regulating the handling of navel
oranges grown in Arizona and
designated part of California. The
agreement and order are effective under
the Agricultural Marketing Agreement
Act 0f 1937, as amended {7 U.S.C. 601-
674). This action is based upon the
recommendation and information
submitted by the Navel Orange
Administrative Committee and upon
other available information. It is hereby
found that this action will tend to
effectuate the declared policy of the Act.

This action is consislent with the
marketing policy for 1983-84. The

.marketing policy was recommended by

the committee following discussion at a
public meeting on September 27, 1983.
The committee met again publicly on
November 15, 1983, at Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and recommended a quantity of
navel oranges deemed advisable to be
handled during the specified week. The

committee reports the demand for navel '

oranges is uncertain.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice.
engage in public rulemaking, and

postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation is based and the effective
date necessary to effectuate the
declared policy of the Act. Interested
persons were given an opportunity to
submit information and views on the
regulation at an open meeting. It is
necessary to effectuate the declared
policy of the Act to make this regulatory
provision effective as specified, and
handlers have been apprised of such
provision and the effective time.

List of Subjects in 7 CFR Part 907

Marketing agreements and orders,
California, Arizona, Oranges (Navel).

PART 907—[AMENDED]}
1. Section 907.881 is added as follows:

§907.881 Navel Orange Regulation 581.
The quantities of navel oranges grown
in California and Arizona which may be
handled during the period November 25
through December 1, 1983, are
established as follows:
(1) District 1: 1,012,000 cartons:
(2) District 2: Unlimited cartons;
(3) District 3: 88,000 cartons:
(4) District 4: Unlimited cartons.
(Secs. 1-19, 48 Stat. 31, as amended:; 7 U.S.C.
601-674) .
Dated: November 17, 1983.
Russell L. Hawes.

Acting Deputy Diredctor Frait and Yegetable |
Diviston Agricaltural Marketing Sertice

TER Doe B3 81277 Fibed 11 1 BE K4 an

BILLING CODE 3410-02-M
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Proposed Rules

Federal Register
Vol.‘ 48, No. 224

Friday, November 18, 1983

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance COrporatién
7 CFR Part 434

[Amdt. No. 2]

Tobacco (Dollar Plan) Crop Insurance
Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rules.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC} proposes to amend
the Tobacco (Dbllar Plan) Crop
Insurance Regulations (7 CFR Part 434),
effective for the 1984 and succeeding
crop years: by (1) Changing the policy to
make it easier to read; (2) adding
volcanic eruption as an insurable cause
of loss; (3) adding a provision regarding

_the insurability of irrigated acreage
where no irrigated practice is
established by the actuarial table; (4)
adding a provision to permit
determination of indemnities based on
the acreage report rather than a loss
adjustment time; (5) providing for a
coverage level if the insured does not
select one; (6) adding a provision
prescribing procedures in the event of a
probable loss; (7) adding a 60-day claim
for indemnity provision; (8) adding a
hail/fire provision for appraisals of
uninsured causes; {9) adding a section
regarding appraisals immediately
following the end of the insurance
period for unharvested acreage; (10)-
changing the cancellation/termination
dates to conform to farming practices;
(11) providing that any change in the
policy will be available in the service
office by a certain date; (12) adding a
definition for “service office;” (13)
providing for unit determination when
the acreage report is filed;'and {14)
adding a section concerning “descriptive
headings.”

In addition, FCIC proposed to issue a
néw subsection in the tobacco (Dollar
Plan) crop insurance regulations to
contain the control numbers assigned by

the Office of Management and Budget
(OMB) to information collection
requirements of these regulations. The
intended effect of this rule is to update
the policy for insuring tobacco (Dollar
Plan} in accordance with Secretary's
Memorandum No. 1512-1, requiring a
review of the regulations as to need,
currency, clarity, and effectiveness, and
to comply with OMB regulations
requiring publication of OMB control
numbers assigned to information
collection requirements in these
regulations.

DATE: Written comments on this

_ proposed rule must be submitted not

later than January 17, 1984, to be sure of
consideration.

ADDRESS: Written comments on this
proposed rule should be sent to the
Office of the Mariager, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C. 20250.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole; Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C. 20250,
telephone (202} 447-3325.

The Impact Statement describing the
options considered in developing this
rule and the impact of implementing
each option is available upon request
from Peter F. Cole.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established in Secretary’s
Memorandum No. 1512-1 (June 11, 1981).
This action constitutes a review under
such procedures as to the need,
currency, clarity, and effectiveness of
these regulations. The sunset review
date established for the regulations is

* April 1, 1988.

Merritt W. Sprague, Manager, FCIC,
has determined that: (1) This action is
not a major rule as defined by Executive
Order No. 12291 (February 17, 1981), (2)
this action will not increase the Federal
paperwork burden for individuals, small
businesses, and other persons, and (3)
this action conforms to the Federal Crop
Insurance Act, as amended (7 U.S.C.
1501 et seq.), and other applicable law.

The title and number of the Federal
Assistance Program to which these
regulations apply are: Title—Crop
Insurance; Number 10.450.

This action will not have a significant
impact specifically upon area and
community development; therefore,
review as established by Executive

Order No. 12372 (July 14, 1982) was not
used to assure that units of local
government are informed of this action.

It has been determined that this action
is exempt from the provisions of the
Regulatory Flexibility Act; therefore, no
Regulatory Impact Statement was
prepared. :

All written comments made pursuant

" to this rule will be available for public

inspection in the Office of the Manager,
Federal Crop Insurance Corporation,
U.S. Department of Agriculture,
Washington, D.C. 20250, during regular
business hours, Monday through Friday.

List of Subjects in 7 CFR Part 434

‘Crop insurance, Tobacco (Dollar
Plan). :

Proposed Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
proposes to amend the Tobacco (Dollar
Plan) Crop Insurance Regulations,
effective for the 1984 and succeeding
crop years, in the following instances:

PART 434—[AMENDED]

1. The Authority citation for 7 CFR
Part 434 is:

Authority: Secs. 506, 518, Pub. L. 75430, 52
Stat. 72, 77 as amended (1506, 1516}.

2.7 CFR Part 434 is amended in the
Table of Contents thereof by removing
the word “Reserved” from § 434.3 and
inserting, in its place, the words “"OMB
control numbers.”

3.7 CFR 434.3 is amended by adding a
new section heading and to read as
follows:

§434.3 OMB control numbers.

The information collection
requirements contained in these
regulations (7 CFR Part 434) have been
approved by the Office of Management
and Budget (OBM) under the provisions
of 44 U.S.C. Chapter 35 and have been
assigned OMB Nos. 0563-0003 and 0563—
0007. ‘

§434.7 [Amended]

4.7 CFR 434.7(d) is amended by
revising the Dollar Plan of the Tobacco
Crop Insurance Policy to read as
follows: ’
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Department of Agriculture—Federal Crop
Insurance Corporation

Dollar Plan of Tobacco Crop Insurance
- Policy

(This is a continuous contract. Refer to
Section 15.)

Agreement to insure: We shall provide the
insurance described in this policy in return
for the premium and your compliance with all
applicable provisions.

Throughout this policy, “you’ and “your”
refer to the insured shown on the accepted
Application and “we,” “us”and “our” refer to
the Federal Crop Insurance Corporation.

Terms and Conditions

1. Causes of Loss. a. The insurance
provided is against unavoidable loss of
production resulting from the following
causes occurring within the insurance period:
(1) Adverse weather conditions; (2) fire; (3)
insects; (4) plant disease; (5) wildlife; (6)
earthquake; or {7) volcanic eruption unless
those causes are excepted, excluded, or
limited by the actuarial table or section 9e{7).

b. We shall not insure against any loss of
production due to:

(1) The neglect or malfeasance of you, any
member of your household, your tenants or
employees; )

(2) The failure to follow recognized good
tobacco farming practices;

(3) Damage resulting from the
impoundment of water by any governmental,
public or private dam or reservoir project; or

{4) Any cause not specified in section 1a as
an insured loss.

2. Crop, Acreage, and Share Insured. a. The
crop insured shall be tobacco of the type
shown as insurable by the actuarial table and
which is grown on insured acreage and for
which an amount of insurance and premium
rate are provided by the actuarial table.

. b. The acreage insured for each crop year
shall be an insurable type of tobacco planted
on insurable acreage as designated by the
actuarial table and in which you have a
share, as reported by you or as determined
by us, whichever we shall elect.

c. The insured share shall be your share as
landlord, owner-operator, or tenant in the
insured tobacco at the time of planting.

d. We do not insure any acreage:

(1) Where the farming practices carried out
are not in accordance with the farming

practices for which the premium rates have
been established;

{2) On which the tobacco was destroyed
for the purpose of conforming with any other
program administered by the United States
Department of Agriculture;

(3) Which is irrigated and an irrigated
practice is not provided for by the actuarial
table unless you elect to insure the acreage as
nonirrigated by reporting it as insurable
under section 3;

(4) Which is destroyed it is practical to
replant to tobacco and such acreage was nol
replanted;

(5) Initially planted after the final planting
date contained in the actuarial table, unless
you agree in writing on our form to coverage
reduction;

(6) Planted to tobacco of a discount variety
under provisions of the tobacco price support
program;

(7) Planted to a type or variety of tobacco
not established as adapted to the area or
excluded by the actuarial table; or

(8) Planted for experimental purposes.

e. Where insurance is provided for an
irrigated practice:

(1) You shall report as irrigated only the
acreage for which you have adequate
facilities and water to carry out a good
tobacco irrigation practice at the time of

. planting; and

(2) Any loss of production caused by
failure to carry out a good tobacco irrigation
practice, except failure of the water supply
from an unavoidable cause occurring after
the beginning of planting, shall be considered
as due to an uninsured cause. The failure or
breakdown of irrigation equipment or
facilities shall not be considered as a failure
of the water supply from an unavoidable
cause.

Insurance shall not attach on an irrigated
basis on acreage otherwise insurable on such
basis unless it is reported and designated as
irrigated at the time the acreage is reported.

f. We may limit the insured acreage to any
acreage limitation established under any Act
of Congress, if we advise you of the limit
prior to planting. ’

8. Report of Acreage, Share, and Where
Applicable, Practice. You shall report on our
form:

v

PREMIUM ADJUSTMENT TABLE !

a. All the acreage of insurable types of
tobacco in the county in which you have a
share; .

b. The practice; and

¢. Your share at the time of planting.

You shall designate separately any acreage
that is not insurable. You shall report if you
do not have a share in any tobacco planted in
the county. This report shall be submitted
annually on or before the reporting date
established by the actuarial table. We may
determine all indemnities on the basis of
information you have submitted on this
report. If you do not submit this report by the
reporting date, we may elect to determine by
unit the insured acreage, share, and practice
or we may deny liability on any unit. Any
report submitted by you may be revised only
upon our approval.

4. Amounts of Insurance and Coverage
Levels. a. The amounts of insurance and
coverage levels are contained in the actuarial
table.

b. Coverage level 2 will apply if you have
not elected a coverage level,

c. You may change the coverage level on or
before the closing date for submitting
applications for the crop year as established
by the actuarial table.

d. In addition to the provisions contained
in section 18, if for any crop year the support
price per pound is reduced 10 percent or more
below the support price per pound for the ~
previous crop year, the dollar amounts of
insurance per acre for the current crop year
shall be adjusted by multiplying the support
price per pound (rounded to the nearest cent,
less warehouse cliarges for the current crop
year by the amount in pounds per acre shown
by the actuarial table for this purpose. If a
tobacco price support program is not in effect
for the kind of tobacco which includes the
insured type for any crop year, the amounts
in pounds per acre shown in the actuarial
table will be multiplied by the market price
for that crop year to determine the amounts
of insurance per acre for such crop year.

5. Annual Premium. a. The annual premium
is earned and payable at the time of planting.
The amount is computed by multiplying the
amount of insurance times the premium rate,
times the insured acreage, times your share at
the time of planting, times the applicable -
premium adjustment percentage shown in the
following table.

[Percent adjustments for favorable continuous insurance experience)

Numbers of years continuous experience through previous year
15 or
0 1 2 3 4 5 6 7 8 9 10 1" 12 13 14 more
tLoss ratio £ ihrough previous crop year Percentage adjustment factor for current crop year
- ‘— T s T X
.00 to .20 100 95 95 80 80 85 80 75 70 70 65 65 60 80 55 50
.21 10 .40 100 100 95 85 80 80 80 85 80 80 75 75 70 70 65 60
41 to .60 100 100 95 95 85 95 95 80 90 90 a5 85 80 80 75 70
.61 to .80 100 100 95 95 95 95 95 95 90 80 90 90 85 85 85 80
.81 t0 1.09 100 100 100 100 100 100 100 100 100 100 100 100 100 100 100 100
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[Pe;cenl adjustments for unfavorable insurance experience)
Numbers of toss years through previous year ®
0 | ! [ s | [s [e [ 78l o [wlnm[e|[nm]u]s
Percentage adjustment factor for current crop year
Loss ratio 2 through previous crop year
110 to 1.19 100 100 100 102 104 106 108 110 112 114 16 118 120 122 124 126
1.20 to 1.39 100 100 100 104 108 112 116 120 124 128 132 136 140 144 148 152
1.40 to 1.69 100 100 100 108 116 124 132 140 148 156 164 172 180 188 196 204
170 to0 1.99 100 100 100 12 122 132 142 152 162 172 182 192 202 212 222 232
2.00 to 2.49 100 100 100 16 128 140 152 164 176 188 200 212 224 236 248 260
250 t0 3.24 100 100 1001 120 134 148 162 176 180 204 218 232 246 260 274 288
3.25 t0 3.99 100 100 105 124 140 156 172 188 204 220 236 252 268 284 300 300
4.00 to 4.99 100 100 110 128 146 164 182 200 218 236 254 272 290 300 300 300
5.00 to 5.99 100 100 115 132 152 172 192 212 232 252 272 292 300 300 300 300
6.00 and up 100 100 120 136 158 | 1801 202 224 246 268 290 300 300 300 300 300
' For premi dj

2| oss Ratioc means the ratio of i

the years dunng WhICh prem»ums were earned shall be considered.
g

n
3 Only the most recent 15 crop years shall be used 10 determine the number of “Loss Years”. (A crop year is datevmmed to be a “Loss Year"

exceeds the premium for the year.)

b. Interest shall accrue at the rate of one
and one-half percent (1-%%) simple interest
per calendar month, or any part therof, on
any unpaid premium balance starting on the
first day of the month following the first
premium billing date.

¢. Any premium adjustment applicable to
the contract shall be transferred to:

{1) The contract of your estate or surviving
spouse in case of your death; .

(2) The contract of the person who
succeeds you if such person has previously
participated in the farming operation; or

{3) Your contract if you stop farming in one
county and start farming in another county.

d. If participation is not continuous, any
premium shall be computed on the basis of
previous unfavorable insurance experience
but no premium reduction under section 5a -
shall be applicable.

6. Deductions for Debt. Any upaid amount
due us may be deducted from any indemnity
payable to you or from any loan or payment
due you under any Act of Congress or
program administered by the United States
Department of Agriculture or its Agencies.

7. Insurance Period. Insurance attaches
when the tobacco is planted and ends at the
earliest of:

a. Total destruction of the tobacco:

b. Weighing-in at the tobacco warehouse;

c. Removal of the tobacco from the unit
(except for curing, grading, packing or
immediate delivery to the tobacco
warehouse);

d. Final adjustment of a loss; or

e. The date shown below, immediately
following the normal harvest period:

(1) Type 11, December 31;

{(2) Type 12, November 30;

(3) Type 13, October 31;

(4) Type 14, September 30;

(5) Type 35 and 36, February 28;
(6) All other types, March 31.

8. Notice of Damage or Loss. a. In case of
damage or probable loss:

(1) You must give us written notice if:

{a) During the period before harvest, the
tobacco on any unit is damaged and you
decide not to further care for or harvest any
part of it;

(b) You want our consent to put the
acreage to another use; or

[c) After consent to put acreage to another
use is given, additional damage occurs.

Insured acreage may not be put to another
use until we have appraised the tobacco and
given written consent. We shall not consent
to another use until it is too late to replant.
You must notify us when such acreage is put
to anather use. _

(2} You must give us notice at least 15 days
before the begining of harvest if you
anticipate a loss on any unit.

(3) If probalbe loss is later determined,
immediate notice shall be given. Where
harvest of the unit is to be completed within 7
days of the date notice of probable loss is
given, a representative sample of the tobacco
(at least 10 feet wide and the entire length of
the field) shall be left intact for a period of 15
days from the date of notice, unless we give
you written consent to harvest the sample.

(4) Notice shall be given immediately if any
tobacco is destroyed or damaged by fire
during the insurance period.

(5). Where tobacco is not to be sold through
auction warehouses and an indemnity is to
be claimed, notice shall be given to allow us
sufficient time to inspect the cured tobacco
prior to its sale or other disposition.

(6) For any thit of tobacco of types 11, 12,
13, or 14 on which an indemnity is to be
claimed and the tobacco stalks are to be
destroyed before such notice would
otherwise be required under the contract, -
notice of loss shall be given to us upon
completion of harvest. The tobacco stalks
shall not be destroyed until consent is given
by us.

(7) In addition to the notices required by
this section, if you are going to claim an
indemnity on any unit, we must be given
notice not later than 30 days after the earliest
of:

(a) Total destruction of the tobacco on the

unit;

(b) The date marketing or other disposal of
the insured tobacco on the unit is completed
or

(c) The calendar date for the end of the
insurance period.

b. You must obtain written consent from us
before you destroy any of the tobacco which
is not to be harvested.

c. We may reject any claim for indemnity if
any of the requirements of this section or
section 8 are not complied with.

9. Claim for Indemnity. a. Any claim for
indemnity on a unit shall be submitted to us

when the amount of indemnity for the year

on our form not later than 60 days after the
earliest of: )

(1) Total destruction of the tobacco on the
unit;

(2) The date marketing or other disposal of
the insured tobacco on the unit is completed;
or .

(3) The calendar date for the end of the
insurance period.

b. We shall not pay any indemnity unless
you:

(1) Establish the total production of
tobacco on the unit and that any loss of
production has been directly caused by one
or more of the insured causes during the
insurance period; and

(2) Furnish all information we require
concerning the loss.

c. The indemnity shall be determined on
each unit by:

(1) Multiplying the insured acreage by the
amount of insurance;

{2) Subtracting therefrom the value of the
total production of tobacco to be counted (see
section 9e); and

(3) Multiplying the remainder by your
share.

d. If the information reported by you results
in a lower premium than the actual premium,
determined to be due, the indemnity shall be
reduced proportionately.

e. The value of the total production to be
counted for a unit shall include the value of
all harvested and appraised production:

(1) Production to count shall include:

(a) The gross returns (less actual
warehouse charges) from tobacco sold on the
warehouse floor;

(b} The fair market value of the tobacco
sold other than on the warehouse floor;

(c) The fair market value of the tobacco
harvested and not sold;

(d) The fair market value, as determined by
us, of any unharvested tobacco as if such
tobacco were harvested and cured; and

(e) The current year’s support price per
pound (less warehouse charges) for
appraisals made by us for poor farming
practices or uninsured causes of lass.
However, If a price support program is not in
effect, such appraised production shall be
valued at the market price for the current
Crop year.
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(2) To enable us to determine the fair
market value of tabacco not sold through
auction warehouses, we shall be given the
opportunity to inspect such tobacco before it
is sold, contracted to be sold, or otherwise
disposed of and, if the best offer you receive
for any such tobacco is considered by us to
be inadequate, to obtain additional offers on
your behalf.

{3) The stalks on any insured acreage of
tobacco types 11, 12, 13, or 14 shall not be
destroyed until we give consent. For any such
acreage on which the stalks have been
destroyed prior to such consent, we may
make an appraisal on such acreage of not
less than the amount of insurance per acre.

(4) The value of appraised production to be
counted shall include:

(a) The value of unharvested production on
harvested acreage and potential production -
lost due to uninsured causes and failure to
follow recognized good tobacco farming
practices;

(b) Not less than the amount of insurance
for any acreage which is abandoned or put to
another use without our prior written consent
or damaged solely by an uninsured cause;

(c) Not less than 35 percent of the amount
of insurance for all other unharvested
acreage.

{5) Any appraisal we have made on insured
acreage for which we have given written
consent to be put to another use shall be
considered production unless such acreage:

(a) Is not put to another use before harvest
of tobacco becomes general in the county;

(b) Is harvested; or

{c) Is further damaged by an msured cause
before the acreage is put to another use.

(8) We may determine the amount of
production of any unharvested tobacco on
the basis of field appraisals conducted after
the end of the insurance period.

(7) When you have elected to exclude hail
and fire as insured causes of loss and the

tobacco is damaged by hail or fire, appraisals -

for uninsured causes will be made in
accordance with Form FCI-78, “Request to
Exclude Hail and Fire”. .

(8) The commingled production of units will
be allocated to such units in proportion to the
liability on the harvested acreage of each
unit.

f. You shall not abandon any acreage to us.

8. You may not bring suit or action against
us unless you have complied with all policy
provisions. If a claim is denied, you may sue
us in the United States District Court under
the provisions of 7 U.S.C. 1508(c). You must
bring suit within 12 months of the date notice
of denial is mailed to and received by you.

h. We shall pay the loss within 30 days
after we reach agreement with you or entry of
a final judgment. In no event will we be liable
for interest or damages in connection with
any claim for indemnity, whether we approve
or dnsaprove such claim.

i. If you die, disappear, or are judicially
declared incompetent, or if you are an entity
other than an individual and such entity is
dissolved after the tobacco is planted for any
crop year, any-indemnity will be paid to the
person(s) we determine to be beneficially -
entitled thereto.

j. If you have other fire insurance and fire
damage occurs during the insurance period,

and you have not elected to exclude fire
insurance from this policy, we will be liable
for loss due to fire only for the smaller of:

(1} The amount of indemnity determined
pursuant to this contract without regard to
any other insurance; or

(2) The amount by which the loss from fire
exceeds the indemnity paid or payable under
such other insurance. For the purposes of this
section, the amount of loss from fire shall be
the difference between the fair market value
of the production on the unit before the fire
and after the fire. .

10. Concealment or Fraud. We may void
the contract on all crops insured without
affecting your liability for premiums or
waiving any right, including the right to
collect any amount due us if, at any time, you
have concealed or misrepresented any
material fact or committed any fraud relating
to the contract, and such voidance shall be
effective as of the beginning of the crop year
with respect to which such act or omission
occurred.

11. Transfer of Right to Indemnity on
Insured Share. If you transfer any part of
your share during the crop year, you may

transfer your right to an indemnity. The

transfer must be on our form and approved
by us. We may collect the premium from
either you or your transferee or both. The
transferee shall have all rights and
responsibilities under the contract.

12. Assignment of Indemnity. You may only.

assign to another party your right to an
indemnity fot the crop year on our form and
with our approval. The assignee shall have

. the right to submit the loss notices and forms

required by the contract.

13. Subrogation. (Recovery of loss from a
third party.) Because you may be able to
recover all or a part of your loss from
someone other than us, you must do all you
can to preserve any such rights. If we pay you
for your loss then your right of recovery shall
at our option belong to us. If we recover more
than we paid you plus our expenses, the
excess shall be paid to you. o

14. Records and Access to Farm. You shall
keep, for two years after the time of loss,
records of the harvesting, storage, shipment,
sale or other disposition of all tobacco
produced on each unit including separate
records showing the same information for
production from any uninsured acreage. Any
person designated by us shall have access to
such records and the farm for purposes
related to the contract.

15. Life of Contract: Cancellation and
Termination. a. This contract shall be in
effect for the crop year specified on the
application and may not be canceled for such
crop year. Thereafter, the contract shall
continue in force for each succeeding crop
year unless canceled or terminated as
provided in this section.

b. This contract may be canceled by either
you or us for any succeeding crop year by
giving written notice on or before the
cancellation date preceding such crop year.

c. This contract shall terminate as to any
crop year if any amount due us on this or any
other contract with you is not paid on or
before the termination date preceding such
crop year for the contract on which the
amount is due. The date of payment of the
amount due:

(1) If deducted from an indemnity claim
shall be the date you sign such claim; or

(2) If deducted from payment under another
program administered by the United States
Department of Agriculture shall be the date
such payment was approved.

d. The cancellation and termination dates
are:

i Cancellation
and
State termination
dates
Florida Mar. 15,
Alabama, Georgia, North Carolina and | Mar. 31.
South Carolina.
All other states Apr. 15,

e. If you die or are judicially declared
incompetent, or if you are an entity other
than an individual and such entity is
dissolved, the contract shall terminate as of
the date of death, judicial declaration, or
dissolution. However, If such event occurs
after insurance attaches for any crop year,
the contract shall continue in force through
the crop year and terminate at the end
thereof. Death of a partner in a partnership
shall dissolve the partnership unless the
partnership agreement provides otherwise. If
two or more persons having a joint interest
are insured jointly, death of one of the
persons shall dissolve the joint entity.

f. The contract shall terminate if no

" premium is earned for five consecutive years.

16. Contract changes. We may change any
terms and provisions of the contract from
year to year. All contract changes shall be
available at your service office by December
31 preceding the cancellation date.
Acceptance of any changes shall be
conclusively presumed in the absence of any
notice from you to cancel the contract.

17. Meaning of Terms. For the purposes of
tobacco crop insurance:

a. “Actuarial table” means the forms and
related material for the crop year approved
by us which are available for public
inspection in your service office, and which
show the amounts of insurance, coverage
levels, premium rates, practices where
applicable, insurable and uninsurable
acreage, and related information regarding
tobacco insurance in the country.

b. “ASCS" means the Agricultural
Stabilization and Conservation Service of the
United States Department of Agriculture.

c. “County” means the county shown on
the application and any additional land
located in a local producing area bordering
on the county, as shown by the actuarial
table.

d. “Crop year” means the period wnlhm
which the tobacco is normally grown and
shall be designated by the calendar year in
which the tobacco is normally harvested.

e. “Harvest” means cutting or priming at
least 20 percent of the amount of tobacco in
pounds per acre shown in the actuarial table
for such purpaose.

f. “Insurable acreage” means the land
classified as insurable by us and shown as
such by the actuarial table.

g. “Insured” means the person who
submitted the application accepted by us.
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h. “Market Price"” for a crop year in the
case of tobacco: .

(1) Types 11, 12, 13, 14, 21, 22, 23, 35, 36 and
37 means the average auction price for the
applicable type (less warehouse charges) in
the belt or area; and

(2) Types 54 and 55 means the average
price for the applicable type in the belt or.
area. The market price, when determined
shall be filed in your service office with the
actuarial table. /

i. “Person” means an individual,
partnership, association, corporation, estate.
trust, or other business enterprise or legal
entity, and wherever applicable, a State, a
political subdivision of a State, or any agency
thereof.

j. “Planting” means transplanting the
tobacco plant from the bed to the field.

k. “Service office” means the office
servicing your contract as shown on the
application for insurance or such other
approved office as may be selected by you or
designated by us. .

1. “Support price per pound” means the
average price support level per pound for the
insured type of tobacco as announced by the
United States Department of Agriculture
under the tobacco price support program. For
any crop year in which a price support for the
insured type is not in effect, the market price
for that crop year shall be used in lieu
thereof.

.m. “Tenant” means a person who rents
land from another person for a share of the
tobacco or a share of the proceeds therefrom.

n. “Unit” means all insurable acreage in the
county of an insurable type of tobacco
planted on a farm or farms for which a single
farm acreage allotment and/or a single
poundage marketing quota for the insurable
type of tobacco is established on the date of
planting for the crop year:

(1) In which you have a 100 percent share;

or
(2) Which is owned by one entity and
operated by another entity on a share basis.

If a tobacco price support program is not in
effect for the insurable type of tobacco for
any crop year, the above words “planted on a
farm or farms for which a single farm acreage
allotment and/or a single poundage quota for
the insurable type of tobacco is established”
shall be disregarded. Land rented for cash, a
fixed commodity payment, or any
consideration other than a share in the
tobacco on such land shall be considered as
owned by the lessee. Land which would
otherwise be one unit may be divided
according to applicable guidelines on file in
your service office or by written agreement
between you and us. Units as herein defined
will be determined when the acreage is
reported. Errors in reporting such units may
be corrected by us to conform to applicable
guidelines when adjusting a loss and we may
consider any acreage and share of or
reported by or for your spouse or child or any
member of your household to be your bona
fide share or the bona fide share of any other
person having an interest therein.

18. Descriptive Headings. The descriptive
headings of the various policy terms and
conditions are formulated for convenience
only and are not intended to affect the
construction or meaning of any of the
provisions of the contract.

19. Determinations. All determinations
required by the policy shall be made by us. If
you disagree with our determinations you
may obtain reconsideration of or appeal
those determinations in accordance with
Appeal Regulations.

20. Notices. All notices required to be given
by you must be in writing and received by
your service office within the designated time
unless otherwise provided by the notice
requirement. Notices required to be given
immediately may be by telephone or in
person and confirmed in writing. Time of the
notice will be determined by the tiem of our
receipt of the written notice.

Approved by the Board of Directors on
May 24, 1983.
Peter F. Cole,

Secretary, Federal Crop Insurance
Corporation. )

-

Approved by:
Edward Hews,
Acting Manager.
Dated: November 8, 1883.

[FR Doc. 83-31823 Filed 11-17-83; 8:45 am)
BILLING CODE 3410-08-M

7 CFR Part 438
[Amdt. No. 2]

Canning and Processing Tomato Crop
Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA. .

ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to amend
the Canning and Processing Tomato
Crop Insurance Regulations (7 CFR Part
438), effective for the 1984 and
succeeding crop years by: (1) Changing
the policy to make it easier to read; (2)
adding a provision to permit
determination of indemnities based on
the acreage report in lieu of insured
acreage, practices, etc., determinations
made at loss adjustment time; (3)
providing for a coverage level if the
insured does not select one; (4) adding a
60-day claim for indemnity provisions;
(5) providing for appraisals following the
end of the insurance period for
unharvested acreage; (6) adding a hail/
fire provision for appraisals of
uninsured causes; (7) providing that all
uninsured appraisals count; (8) changing
the cancellation/termination dates to
conform to farming practices; (9)
providing that any changes in the policy
will be available in the service office by
a certain date; (10) adding a definition
for “service office”; {11) providing for -
unit determination when the acreage
report is filled; and (12) adding a section
concerning “descriptive headings”.

In addition, FCIC proposes to issue a
new subsection in the canning and

processing tomato crop insurance
regulations to contain the control
numbers assigned by the Office of
Management and Budget (OMB] to
information collection requirements of
these regulations. The intended effect of
this rule is to update the policy for
insuring canning and processing
tomatoes in accordance with Secretary’s
Memorandum No. 1512-1 requiring a
review of the regulations as to need,
currency, clarity, and effectiveness, and
to comply with OMB regulations
requiring publication of OMB control
numbers assigned to information
collection requirements in these
regulations.

DATE: Written comments on this
proposed rule must be submitted not
later than January 17, 1984, to be sure of
consideraticn.

ADDRESS: Written comments on this
proposed rule should be sent to the
Office of Manager, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C., 20250.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C., 20250,
telephone (202) 447-3325.

The Impact Statement describing the
options considered in developing this
rule and the impact of implementing
each option is available upon request
from Peter F. Cole. ’

SUPPLEMENTARY INFORMATION: This

“action has been reviewed under USDA

procedures established in Secretary’s
Memorandum No. 1512-1 (June 11, 1981).
This action constitutes a review under
such procedures as to the need,
currency, clarity, and effectiveness of
these regulations. The sunset review
date established for these regulations is
April 1, 1988.

Merritt W. Sprague, Manager, FCIC,
has determined that: (1) This action is
not a major rule as defined by Executive
Order No. 12291 (February 17, 1981), (2}
this action will not increase the Federal
paperwork burden for.individuals; small
business, and other persons, and (3) this
action conforms to the Federal Crop
Insurance Act, as amended (7 U.S.C.
1501 et seq.), and other applicable law.

The title and number of the Federal
Assistance Program to which these
regulations apply are: Title—Crop
Insurance; Number 10.450.

This action will not have a significant
impact specifically upon area and
community development; therefore,
review as established by Executive
Order No. 12372 (July 14, 1982} was not
used to assure that units of local
government are informed of this action.
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It has been determined that this action
is exempt from the provisions of the
Regulatory Flexibility Act; therefore, no
Regulatory Impact Statement was
prepared.

All written comments made pursuant
to this rule will be available for public
inspection in the Office of the Manager,
Federal Crop Insurance Corporation,
U.S. Department of Agriculture,
Washington, D.C. 20250, during regular
business hours, Monday through Friday.

List of Subjects in 7 CFR Part 438

Crop insurance, Canning and
processing tomato.

Proposed Rule

Accordingly. pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
proposes to amend the Canning and
Prucessing Tomato Crop Insurance
Regulations, effective for the 1984 and
succeeding crop years, in the following
instances:

PART 438—[AMENDED]

1. The Authority citation for 7 CFR
Part 438 is:

Authority: Secs. 508, 516, Pub. L. 75430, 52
Stat, 73, 77 as amended (1508, 1516).

2.7 Part CFR 438 is amended in the
Table of Contents thereof by removing
the word “Reserved” from Section 438.3
and inserting, in its place, the words
“OMB control numbers.”

3.7 CFR 438.3 is amended by adding a
new section heading and text to read as
follows:

§ 438.3 OMB contro! numbers.

The information collection

- requirements contained in these
regulations (7 CFR Part 438) have been
approved by the Office of Management
and Budget (OMB) under the provisions
of 44 U.S.C. Chapter 35 and have been
assigned OMB Nos. 0563-0003 and 0563~
0007.

§438.7 [Amended]

4.7 CFR 438.7(d) is amended by
revising the Canning and Processing’
Tomato Crop Insurance Policy as
follows:

Department of Agnculture—Fedeml Crop
Insurance Corporation .

Canning and Processing Tomato Crop s
Insurance Policy

{This is a continuous contract. Refer to
Section 15.)

Agreement to insure: We shall provide the
insurance described in this policy in return
for the premium and your compliance with all
applicable provisions,

Throughout this policy, “you’" and “your”
refer to the insured shown on the accepted
Application and “we,” “us” and “our” refer to
the Federal Crop Insurance Corporation.

Terms and Conditions

1. Causes of Loss. a. The insurance
provided is against unaveidable loss of
production resulting from the following
causes occurring within the insurance period:
(1) Adverse weather conditions; (2) fire; (3)
insects; (4) plant disease; (5) wildlife; (6)
earthquake; or (7) volcanic eruption unless
those causes are excepted, excluded, or
limited by the actuarial table or section 8e(7).

b. We shall not insure against any loss of
production due to:

-{1) The neglect or malfeasance of you, any
member of your household, your tenants or
employees;

(2) The failure to follow recognized good
tomato farming practices;

(3) Damage resulting from the
impoundment of water by any governmental,
public or private dam or reservoir project;

(4) Failure to market the tomatoes when
such failure is not due to an insurable cause;
or o
(5) Any cause not specified in section 1a as
an insured loss.

2. Crop, Acreage, and Share Insured. a. The
corp insured shall be tomatoes which are
planted for harvest as canning or procesing
tomatoes, which are grown on insured
acreage and for which a guarantee and
premium rate are provided by the actuarial
table.

b. The acreage insured for each crop year
shall be tomatoes planted on insurable
acreage as designated by the actuarial table
and in which you have a share, as reported
by you or as determined by us, whichever we
shall elect.

c. The insured share shall be your share as
landlord, owner-operator, or tenant in the
insured tomatoes at the time of planting..

d. We do not insure any acreage:

(1) Which is not grown under a contract
with a canner or processor or excluded from’
the canner or processor contract for, or
during, the crop year (the contract must be
extended and effective before you report your
acreage); -

(2) Where the farming practices carried out
are not in accordance with the farming
practices for which the premium rates have
been established;

(3} Which is irrigated and an irrigated
practice is not provided for by the actuarial
table unless you elect to insure the acreage as
nonirrigated by reporting it as insurable
under section 3;

(4) Which is destroyed and it is practical to
replant to tomatoes but such acreage was not
replanted;

(5) Initially planted after the final planting
date contained in the actuarial table, unless
you agree in writing on our form to coverage
reduction;

(8) Of volunteer tomatoes;

(7) Planted to a type or variety of tomatoes
not established as adapted to the area or
excluded by the actuarigl table; or

(8) Planted for the development or
production of hybrid seed or experimental
purposes. : .

" e. Where insurance is provided for an
irrigated practice:

(1) You shall report as irrigated only the
acreage for which you have adequate
facilities and water to carry out a good
tomato irrigation practice at the time of
planting; and :

{2) Any loss of production caused by
failure to carry out a good tomato irrigation
practice, except failure of the water supply
from an unavoidable cause occurring after
the beginning of planting, shall be considered
as due to an uninsured cause. The failure or
breakdown of irrigation equipment or
facilities shall not be considered as a failure
of the water supply from an unavoidable
cause.

f. We may limit the insured acreage to any
acreage limitation established under any Act
of Congress, if we advise you of the limit
prior to planting.

3. Report of Acreage, Share, and Practice.
You shall report on our form:

a. All the acreage of tomatoes in the county
in which you have a share;.

b. The practice:

¢. Your share at the time of planting; and

d. In California, you shall also report your
preceding year's insurable acreage and the
tonnage produced therefrom;

You shall designate separately any acreage
that is not insurable. You shall report if you
do not have a share in any tomatoes planted
in the county. This report shall be submitted
annually on or before the reporting date
established by the actuarial table. We may
determine all indemnities on the basis of
information you have submitted on this
report. If you do not submit this report by the
reporting date, we may elect to determine by
unit the insured acreage, share, and practice
or we may deny liability on any unit. Any
report submitted by you may be revised only
upon our approval.

4. Production Guarantees, Coverage Levels,
and Prices for Computing Indemnities. a. The
production guarantees, coverage levels, and
prices for computing indemnities are
contained in the actuarial table.

b. The production guarantees are
progressive by periods as designated by the
actuarial table..

c. Any acreage of tomatoes damaged to the
extent that growers in the area generally
would not further care for the tomatoes shall
be deemed to have been destroyed even
though the tomatoes continue to be cared for.
The production guarantee for such acreage
shall be the guarantee d,esignated by the
actuarial table for the period in which such
destruction occurs. The final guarantee shall
apply only to harvested dcreage.

d. Coverage level 2 will apply if you do not
elect a coverage level.

e You may change the coverage level and
price election on or before the closing date
for submitting applications for the crop year
as established by the actuarial table.

5. Annual Premium. a. The annual premium
is earned and payable at the time of planting.
The-amount is computed by multiplying the
production guarantee times the price election,
times the premium rate, times the insured
acreage, times your share at the time of -
planting, times the applicable premium



Federal Register / Vol.

48, No. 224 /| Friday, November 18, 1983 / Proposed Rules

52473

adjustment percentage contained in the
following table.

b. Interest shall accrue at the rate of one
and one-half percent (1%%) simple interest
per calendar month, or any part thereof, on
any unpaid premium balance starting on the-
first day of the month following the first
premium billing date.

c..Any premium adjustment applicable to
the contract shall be transferred to:

(1) The contract of your estate or surviving
spouse if you die;

(c) The contract of the person who
succeeds you if such person had previously
participated in the farming operation; or

(3) Your contract if you stop farming in one
county and start farming in another county.

d. If participation is not continuous, any
premium shall be.computed on the basis of
previous unfavorable insurance experience
but no premium reduction under sectlon 5a
shall be applicable.

6. Deductions for Debt. Any unpaid amount
due us may be-deducted from any indemnity
payable to you or from any loan or payment
due you under any Act of Congress or
program administered by the United States
Department of Agriculture or its Agencies.

7. Insurance Period. Insurance attaches
when the tomatoes are planted and ends at
the earliest of:

a. Total destruction of the tomatoes;

b. Harvest or removal from the field;

c. Final adjustment of a loss; or

b. October 20 {California) or October 10 {all
other states) or the calendar year in which
tomatoes are normally harvested.

8. Notice of Damage or Loss. a. In case of
damage or probable loss: )

(1) You must give us written notice of:

{a) During the period before harvest, the
tomatoes on any unit are damaged and you
decide not to further care for or harvest any
part of them; )

{(b) You want our consent to put the
acreage to another use; or
() After consent to put acreage to another

use is given, additional damage occurs.
Insured acreage may not be put to another
use until we have appraised the tomatoes
and given written consent. We shall not
conisent to another use until it is too late to
replant. You must notify us when such
acreage is put to another use.

(2) You must give us notice at least 15 days
before the beginning of harvest if you |
anticipate a loss on any unit.

(3) If probable loss is later determined,
immediate notice shall be given and a
representative sample of the unharvested
tomatoes (at least 10 feet wide and the entire
length of the field) shall be left intact for a
period of 15 days from the date of notice,
unless we give you written consent to harvest
the sample.

(4) If an indemnity is to be claimed on any
unit, notice shall be given immediately when
and if the following circumstances occur:

(i) When harvest would normally start if
any acreage on the uuit is not to be
harvested;

(ii} After discontinuance of harvesl on the
unit; )

{iii) If you are unable to deliver produchon
to the canner or processor; or )

(iv) When harvest is completed on the unit.

. {5} In addition to the notices required by
unless notice has been given under
subsection (4) if you are going to claim an
indemnity on any unit, we must bé given:
notice not later than 30 days after the earliest
of:

(a) Total destruction of the tomatoes on the
unit; or

{b) The calendar date for the end of the
insurance period.

b. The tomato vines on any hand harvested
acreage shall not be destroyed until inspected
by us if an indemnity is to be cldlmed on the
unit.

¢. You must obtain written consent from us
before you destroy any tomatoes which are
not to be harvested.

d. We may reject any claim for indemnity if
any of the requirements of this section or
section 9 are not complied with.

9. Claim for Indemnity. a. Any claim for
indemnity on a unit shall be submitted to us
on our form not later than 60 days after the
earliest of:

(1) Total destruction of the tomatoes on the
unit; -

(2) Harvest of the unit; or

(3) The calendar date for the end of the
insurance period.

b. We shall not pay any indemnity unless

ou:

(1) Establish the total production of
tomatoes on the unit and that any loss of
production has been directly caused by one
or more of the insured causes during the
insurance period; and

(2) Furnish all information we require
concerning the loss.

c. The mdemmty shall be delermmed on
each unit by:

{1) Multiplying the insured acreage by the
production guarantee;

(2} Subtracting therefrom the total
production of tomatoes to be counted (see
section 9e);

(3) Multiplying the remamder by the price
election; and

(4) Multiplying this product by your share.

d. If the information reported by you results
in a lower premium than the actual premium
determined to be due, the indemnity shall be
reduced proportionately.

{e) The total production to be counted for a
unit shall include all harvested and appraised
production including:

(1) All tomato production marketed;

(2) Any tomato production which does not
meet the quality requirements of the canner
or processor contract due to not being timely
marketed;

{3) Appraised production to be counted
shall include:

(a) Unharvested production on harvested
acreage and potential production lost due to
uninsured causes and failure to follow
recognized good tomato farming practices;

(b} Not less than the guarantee for any
acreage which is abandoned or put to another
use without our prior written consent or
damaged solely by an uninsured cause;

{c) Any appraised production on
unharvested acreage:

{4) For acreage which does not-qualify for
the final period guarantee, any amount of
appraised and harvested production. in
excess of the difference between the final

period guarantee and the guarantee
applicable to such acreage shall be counted,
except that all appraised production lost due
to uninsured causes shall be counted.

(5) Our appraisal on insured acreage which
we have given written consent to be put to
another use shall be considered production
unless such acreage:

{a) Is not put to another use before harvest
of tomatoes becomes general in the county:

(b) Is harvested; or

(c) Is further damaged by an insured cause
before the acreage is put to another use.

(6) We may determine the amount of
production of any unharvested tomatoes on
the basis of field appraisals conducted after
the end of the insurance period.

(7) When youhave elected to exclude hail
and fire as insured causes of loss and the
tomatoes are damaged by hail or fire,
appraisals for uninsured causes shall be
made in accordance with Form FCI-78,
“Request to Exclude Hail and Fire".

{8) The commingled production of units will
be allocated to such units in proportion to the
liability on the harvested acreage of each
unit.

f. You shall not abandon any acreage to us.

8. You may not bring suit or action against
us unless you have complied with all policy
provisions. If a claim is denied, you may sue
us in the United States District Court under
the provisions of 7 U.S.C. 1508(c). You must
bring suit within 12 months of the date notice
of denial is mailed to and received by you.

h. We shall pay the loss within 30 days
after we reach agreement with you or entry of
a final judgment. In no event will we be liable
for interest or damages in connection with
any claim for indemnity, whether we approve
or disapprove such claim.

i. If you die, disappear, or are judicially
declared incompetent or, if you are an entity
other than.an individual and such entity is
dissolved after the tomatoes are planted for
any crop year, any indemnity shall be paid to
the person(s) we determine to be beneficially
entitled thereto.

j. If you have other fire insurance and fire
damage occurs during the insurance period,
and you have not elected to exclude fire
insurance from this policy, we will be liable

_ for loss due to fire only for the smaller of:

(1) The amount of indemnity determined
pursuant to this contract without regard to
any other insurance; or

{2) The amount by which the loss from fire
exceeds the indemnity paid or payable under
such other insurance. For the purposes of this
section, the amount of loss from fire shall be
the difference between the fair market value
of the production on the unit before the fire
and after the fire.

10. Concealment or Fraud. We may void
the contract on all crops insured without
affecting your liability for premiums or
waiving any right, including the right to
collect any amount due us if, at any time, you
have concealed or misrepresented any
material fact or committed any fraud relating
to the contract, and such voidance shall be
effective as of the beginning of the crop year
with respect to.which such act or omission
occurred,
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11. Transfer of Right to Indemnity on
Insured Share. If you transfer any part of
your share during the crop year, you may
transfer your right to an indemnity. The
transfer must be on our form and approved
by us. We may collect the premium from
either you or your transferee or both. The
transferee shall have all rights and
responsibilities under the contract.

12. Assignment of Indemnity. You inay only
assign to another party your right to an
indemnity for the crop year on our form and
with our approval. The assignee shall have
the right to submit the loss notices and forms
required by the contract.

13. Subrogation. (Recovery of loss from a
third party.) Because you may be able to
recover all or a part of your loas from
someone other than us, you must do all you
can to preserve any such rights. If we pay you
for your loss then your right of recovery shall
at our option belong to us. If we recover more
than we paid you plus our expenses, the
excess shall be paid to you. ) )

14. Records and Access to Farm. You shall
keep, for two years after the time of loss,
records of the harvesting, storage, shipment,
sale or other disposition of all tomatoes
produced on each unit including separate
records showing the same information for
production from any uninsured acreage. Any
person designated by us shall have access to
such records and the farm for purposes
related to the contract.

15. Life of Contract: Cancellation and
Termination. a. This contract shall be in
effect for the crop year specified on the
application and may not be canceled for such
crop vear. Thereafter, the contract shall
continue in force for each succeeding crop .
year unless canceled or terminated as
provided in this section.

b. This contract may be canceled by either
you or us for any succeeding crop year by
giving written notice on or before the
cancellation date preceding such crop year.

c. This contract shall terminate as to any
crop year if any amount due us on this or any
other contract with you is not paid on or
before the termination date preceding such
crop year for the contract on which the
amount is due. The date of payment of the
amount due:

(1) If deducted from an indemnity claim
shall be the date you sign such claim; or

{2) If deducted from payment under another
program administered by the United States
Department of Agriculture shall be the date
such payment was approved.

d. The cancellation and termination dates
are:

State, Cancellation, and Termination Dates

California (February 15)
Al] other states (April 15)

e. If you die or are judicially declared
incompetent, or if you are an entity other
than an individual and such entity is
dissolved, the contract shall terminate as of
the date of death, judicial declaration, or
dissolution. However, If such event occurs .
after insurance attaches for any crop year,
the contract shall continue in force through
the crop year and terminate at the end
thereof. Death of a partner in a partnership
shall dissolve the partnership unless the
partnership agreement provides.otherwise. If

two or more persons having a joint interest
are insured jointly, death of one of the
persons shall dissolve the joint entity.

f. the contract shall terminate if no

- premium is earned for five consecutive years.

16. Contract changes. We may change any
terms and provisions of the contract from

_year to year. If your price election at which’

indemnities are computed is no longer
offered, the acturial table shall provide the
price election which you shall be deemed to
have elected. All contract changes shall be
available at your service office by December
31 preceding the cancellation date for
counties with an April 15 cancellation date
and by November 30 preceding the
cancellation date for all other counties.
Acceptance of any changes shall be
conclusively presumed in the absence of any
notice from you to cancel the contract.

17. Meaning of Terms. For the purposes of
canning and processing tomato crop
insurance:

a. “Actuarial table” means the forms and

-related material for the crop year approved
- by us which are available for public

inspection in your service office, and which
show the production guarantees, coverage

‘levels, premium rates, prices for computing
" indemnities, practices insurable and .
uningurable acreage, and related information

regarding tomato insurance in the county.

b. “County’ means the county shown on
the application and any additional land
located in a local producing area bordering
on the county, as shown by the actuarial
table.

c. “Crop year” means the period within
which the tomatoes are normally grown and
shall be designated by the calendar year in
which the tomatoes are normally harvested.

d. “Harvest” or “harvested” as to any
insured acreage not deemed to have been
destroyed earlier, means severance of
tomatoes from the vines and delivery of such
tomatoes under your contract with a canner
or processor.

- e. “Insurable acreage” means the land
classified as insurable by us and shown as
such by the acturial table.

f. “Insured” means the person who
submitted the application accepted by us.

g. “Person” means an individual,
partnership, association, corporation, estate,
trust, or other business enterprise or legal
entity, and wherever applicable, a State, a
political subdivision of a State, or any agency
thereof.

h. “Service office” means the office
servicing your contract as shown on the
application for insurance or such other
approved office as may be selected by you or
designated by us.

i. “Tenant” means a person who rents land
from another person for a share of the
tomatoes or a share of the proceeds

_therefrom.

j. “Unit” means all insurable acreage of
tomatoes in the county on the date of
plantirig for the crop year:

(1) In which you have a 100 percent share;
or .
{2) Which is owned by one entity and
operated by another entity on a share basis.
Land rented for cash, a fixed commodity
payment, or any consideration other than a
share in the tomatoes on such land shall be
considered as owned by the lessee. Land

which would otherwise be one unit may be
divided according to applicable guidelines on
file in your service office or by written
agreement between you and us. Units as
herein defined will be determined when the
acreage is reported. Errors in reportying such
units may be corrected by us to conform to
applicable guidelines when adjusting a loss
and we may consider any acreage and share
of or reported by or for your spouse or child
or any member of your household to be your
bona fide share or the bona fide share of any
other person having an interest therein.

18. Descriptive Headings. The descriptive
headings of the varous policy terms and
condition are formulated for convenience
only and are not intended to affect the
construction or meaning of any of the -
provisions of the contract.

19. Determinations. All determmatxons
required by the policy shall be made by us. If
you disagree with our determinations you
may obtain reconsideration of or appeal

.those determinations in accordance wnth

Appeal Regulations.

20. Notices. All notices required to be given
by you must be in writing and received by
your service office within the designated time
unless otherwise provided by the notice
requirement. Notices required to be given

‘immediately may be by telephone or in

person and confirmed in witing. Time of the
notice will be determined by the time of our
receipt of the written notice.

Approved by the Board of Directors on
May 24, 1983.
Peter F. Cole, —~
Secretary, Federal Crop Insurance
Corporation.

Approved by:
Edward Hews,
Acting Manager.

Dated: November 8, 1983.
{FR Doc. 83-30815 Filed 11-17-83; 8:45 am}
BILLING CODE 3410-08-M ’

Packers and Stockyards
Administration

9 CFR Parts 201 and 203

Regulations and Policy Statements;
Extension of Comment Period

AGENCY: Packers and Stockyards
Administration, USDA.

ACTION: Proposed rule, extension of
comment ‘period.

SUMMARY: On September 20, 1983, a
notice of proposed rulemaking on
review of existing regulations was
published in the Federal Register (48 FR
42823) advising that the Packers and
Stockyards Administration was
considering amendment and removing

. certain regulations and a policy

statement. .

That notice provided that comments
regarding the proposal should be filed
with the Administration on or before
November 21, 1983.
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Pursuant to a request from interested

parties for additional time to prepare
' their comments, the time for filing
comments concerning the proposed
revisions and removals of regulations
and policy statement is hereby extended
to and including December 2, 1983.
DATES: The time for filing comments is
hereby extended to and including
December 2, 1983.
ADDRESS: Comments may be mailed to
the Administrator, Packers and
Stockyards Administration, Room 3039,
South Building, U.S. Department of
Agriculture, Washington, D.C 20250,
Comments received may be inspected
during normal business hours in the
Office of the Administrator.
FOR FURTHER INFORMATION CONTACT:
Harold Davis, Director, Livestock
Marketing Division, (202) 447-6951 or
Kenneth Stricklin; Director, Packer and
Poultry Division, (202) 447~7363.

Done at Washington, D.C., this 16th day of
November 1983.
James L. Smith,
Acting Administrator, Packers and
Stockyards Administration.
[FR Doc. 83-31248 Filed 11~17-83; 8:45 am]
BILLING CODE 3410-KD-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Federal Credit Union Loans to
Members

AGENCY: National Credit Union
Administration

ACTION: Proposed rulemaking.

SUMMARY: In accordance with its
established policy of reviewing its
regulations at regular intervals, the
National Credit Union Administration
{NCUA) has reviewed its regulations
concerning Federal credit union loans
and lines of credit to members. As a
result of this review, NCUA proposes to
substantially revise the regulations, The
proposal is intended to clarify and
simplify the regulations, ease the
regulatory burden on Federal credit
unions, and improve the usefulness of
the regulations as a reference document
by Féederal credit unions in
implementing their statutory lending
authority..

DATE: Comments must be recelved on or
before March 186, 1984.

ADDRESS: Send comments to Rosemary
Brady, Secretary, NCUA Board,
National Credit Union Administration,
1776 G Street, NW., Washington, D.C.
20456.

FOR FURTHER INFORMATION CONTACT:
Robert Fenner, Director, or Bryan
Rachlin, Attorney, Department of Legal
Services at the above address.
Telephone: {202-357-1030).
SUPPLEMENTARY INFORMATION:

Background

NCUA's current regulations
concerning Federal credit union lending
activities are set forth in ten separate
parts beginning at 12 CFR 701.21-1.
These regulations have increased in size
and number over the last several years
as a result of 1mportant statutory
amendments revising the existing
lending authority of, and-granting new
lending authority to, Federal credit
unions. There have been three major
statutory changes. First, in 1978, Pub. L.
95-22 eased certain restrictions on

" existing lending authority and also

granted Federal credit unions the power
to extend lines of credit to members and
to grant long-term mortgage loans to
members. In 1980, Pub. L. 96-221
amended the Federal usury ceiling
applicable to Federal credit union loans
to members. In October of 1982, Pub. L.

' 97-320 was énacted, effecting various

technical amendments to Federal credit
union lending authority, clanfymg the
authority of Federal credit unions to use-
and enforce due-on-sale clauses in -
mortgage loans, and establishing for
state-chartered credit unions the option
of making alternative mortgage loans
pursuant to NCUA's regulations.

As a result of regulatory amendments
implementing these and other statutory
changes, NCUA's regulations now
contain separate sections addressing,
respectively, the subjects of lending
policies, loan interest rates, loan
amortization, lines of credit, loans to-
officials, fixed rate mortgage loans,
business relationships with other
mortgage lenders, adjustable rate
mortgage loans, loan participations and,
finally, purchase, sale, and pledge of
loans. Based upon its review of these
regulations, the NCUA Board has

-reached the preliminary conclusion that

substantial revisions are in order. In
some cases, most notably in connection
with mortgage loans, the current
regulations are lengthy and may contain
unnecessary detail. In other cases, the
various parts of the current regulations
may overlap or may fail as a whole to
address a particular type of loan (e.g.,
second mortgage loans), thus leaving it
unclear as to exactly what rules apply.
The purposes of this proposal are to
eliminate unnecessary detail and
regulatory burden, to reorganize and
clarify those regulatory provisions that
continue to be necessary or advisable,
and to improve the usefulness of the

rules to Federal.credit unions in

_ implementing their statutory lending

authority. To this end, the first section of
the proposal is a statement of the
purpose and scope of the rules. The
second proposed section sets forth
provisions that have general
applicability to loans to members and
lines of credit to members. The proposed
sections that follow address specific
types of loans and contain any relevant
exceptions to the general rules and any
additional requirements with respect to
the particular type of loan. These
sections address, respectively, loans
and lines of credit to officials,
government-backed loans, second
mortgage and mobile home loans, and
long-term first mortgage loans. All of the
proposed sections are discussed in
greater detail in the Summary section . .
below.

It should be noted that one part of the
current regulations is proposed to be
deleted in its entirety and that two parts
are unaffected by this proposal. Current
§701.21-8A is proposed to be deleted.
This section establishes rules for
Federal credit unions that wish to enter
into an arrangement with a third party
mortgage lender whereby the credit
union serves as an intermediary in
making mortgage loans available to its
members. The proposed deletion is
based on the premise that this activity
can be engaged in pursuant to, and is
adequately regulated by, NCUA's more
general regulation governing other
Federal credit union group purchasing
activities (12 CFR Part 721). The NCUA
Board, of course, welcomes comment on
this issue. The last two parts of NCUA's
current lending regulations, § 701.21-7—
Loan Participation and § 701.21-8—
Purchase, Sale, and Pledge of Eligible
Obligations, are unaffected by this
proposal, with the exception of certain
proposed conforming amendments and
appropriate renumbering of the sections.
In the interest of expediting the review
of the more important regulations,

 substantive review of these sections has

been reserved for a later date. -
It should also be noted that @ number’
of provisions of the proposed rules
restate statutory limitations. While it is .
generally not NCUA's practice to- ’
reiterate all statutory limitations in its
regulations, it is believed to be
advisable in this case because of the
somewhat confusing manner in which

‘the statute now reads as a result of

various changes over the years.
The following is a further explanation
of the proposed revised rules.
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Summary of Proposal and Explanation
of Major Changes

Proposed § 701.21(a), Statement of Scope
and Purpose

This proposed new section ig largely
self-explanatory. It indicates that the
purpose of the regulations is to
implement the provisions of the Federal
Credit Union Act authorizing Federal
credit unions to make loans to members
and issue lines of credit to members. It
clarifies that while the provisions of
section 701.21 are generally intended for
application to Federal credit unions
only, those portions of the regulations
relevant to alternative mortgage

. transactions may be utilized by state-
chartered credit unions pursuant to Title
VI of the Garn-St. Germain Act (Pub. L.
97-320). The statement of scope and
purpose also indicates that the
regulations do not apply to loans by -
Federal credit unions to other credit
unions and to credit union
organizations, activities which are
governed by other statutory and
regulatory provisions.

Proposed § 701.21(b), Géneral Rules

This proposed “general rules” section
in effect replaces three parts of the
current regulations: Section 701.21-1—
Lending Policies, § 701.21-1(A)—Interest
-Rates on Loans to Members, and -

§ 701.21-2—Amortization and Payment
of Loans to Members. The proposed new
section is designed to accomplish
several purposes. First, it would clarify
the intention of NCUA in regulating the
subject of Federal credit union lending
to members to preempt certain
provisions of state law. The preemption
language as drafted is broad and would
purport to preempt all state laws that
would otherwise affect the ferms and
conditions of Federal credit union
lending activity (preemption of state
disclosure requirements that do not
regulate the terms and.conditions of a
loan or line of credit would continue to
be determined pursuant to the Federal
Truth in Lending Act). The NCUA Board
_specifically requests comment on
exactly the extent to which preemption
is appropriate. (See proposed
§ 701.21(b){2).)

Second, the general rules section
restates those provisions of the current
regulations that require each Federal
credit union to establish and maintain
written lending policies and credit
applications (see proposed § 701.21(b)
{3) and (4)). Third, the limitations of the
Federal Credit Union Act {Act) that
have general applicability to loans to
members and lines of credit to members
are restated in one convenient place.
Included are the loan maturity limit, the -

limit on aggregate lending to any one

member, and the rule against

prepayment penalties. (See proposed

§ 701.21(b) (5), (6}, and (7), respectively.)
Fourth, the proposed general rules

~ section contains the provisions currently

found at § 701.21-1A implementing the
NCUA Board's authority to temporarily
establish a loan interest rate ceiling in
excess of 15 percent per year if certain
economic conditions are met. Pursuant
to this authority, the NCUA Board has
previously acted to establish the ceiling
at 21 percent per year, such ceiling being
effective until November 12, 1984, or as
otherewise orderd by the NCUA Board.
(See 48 FR 22901 (1983).) These ’
provisions are substantively unchanged
except for the addition of language
clarifying the authority of Federal credit
unions to offer variable rate loans. (The
provisions are set forth at § 701.21(b)(8)
of the proposal.) ‘

Finally, the proposed general rules
section would carry over and apply to
all loans a provision, currently found at
§ 701.21-6(c)(3) and applying only to
long term mortgage loans, that prohibits
credit union directors, officials,

‘committee members and employees, and

immediate family members of such
individuals, from receiving fees in
connection with procuring or insuring a
loan. (See, proposed § 701.21(b)(9).) This
provision is intended to ensure that
lending decisions are made in the best
interests of the credit union and its
members, and not in the personal
interests of individual officials or
employees. The proposal to expand the
applicability of this prohibition is not
based on specific instances of abuse. In
fact, the NCUA Board is confident such
practices generally do not occurin
Federal credit unions. In order to ensure
NCUA'’s ability to address any isolated
abuses, however, the Board believes a
regulatory prohibition may be advisable.
The Board welcomes comment on
whether such a prohibition is advisable
and whether the scope of the prohibition

‘as drafted is appropriate. :

Proposed § 701.21(c), Loans and Lines of
Credit to Officials

This proposed new section is largely a
carryover of § 701.21-4 of the current
regulations. Some non-substantive
changes have been made to improve
clarity. The section establishes
procedures for implementing sections
107(5)(A} (iv} and (v) of the Act, which
require Board of Directors approval
whenever a loan or aggregate of loans
on which a director or committee
member is a borrower or cosigner would
exceed $10,000 plus pledged shares. The
section also carries over the existing
prohibition against preferential

treatment of directors and committee
members.

Proposed § 701.21(d), Insured,
Guaranteed and Advance Commitment
Loans

This proposed section would
implement section 107(5)(A)(iii) of the
Act by clarifying that, notwithstanding
other provisions of the Act and NCUA’s
regulations, a Federal credit union may
participate in various government
subsidized loan programs by making’
loans to its members with maturities
and other terms and conditions,
including rate of interest, specified in
the relevant program. Included are loans
secured by the insurance or guarantee of
the Federal government, a state
government, or any agency of either,
and loans that are made by Federal
credit unions with an advance
commitment to purchase by the Federal
government, a state government, or any
agency of either.

Proposed § 701.21(e), Fifteen Year Louns

This proposed new section would
simply incorporate into the regulatiors.
for purposes of clarity, the statutory
authority of Federal credit unions to
make mobile home loans and second
mortgage loans with maturities up to 1
years, notwithstanding the general 12
year maturity limit. (See section
107(5)(A)(ii) of the Act.) In the case of a
mobile home loan made pursuant to this

-authority, the mobile home must be used

as the residence of the member/
borrower and the loan must be secured
by a first lien on the mobile home. In the
case of a second mortgage loan, the
property securing the loan must be the
residence of the member/borrower. The
proposal would clarify that first
mortgage loans may be made pursuant
to this authority in the case of a
residence on which there is no existing
first mortgage. Thus, under
circumstances where a member has no
mortgage on the house he or she
currently resides in, a first mortgage
loan may be made with a maturity up to
15 years without regard to the additional
statutory and regulatory provisions
affecting longer term first morigages as
explained below.

Finally with respect to second

" mortgage loans, the Board notes the

recent development of various plans
under which a variable rate line of
credit {or “open end” account) is
secured by the borrower’s residence.
The question has arisen whether the 15
year maturity limit has application to a
second mortgage securing such a line of
credit (or the 12 year maturity limit in
the case of a subordinate mortgage), and
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if so, how. Inasmuch as Section 107(5} of
the Act (12 U.S.C. 1757(5)) on its face
does not apply a maturity limit to
advances under a line of credit, the
Board is not inclined to do so by
regulation. (Of course, a loan may not be
established as a “line of credit advance”
merely to circumvent the maturity limit.)
Accordingly, the proposed § 701.21{e) on
fifteen year loans does not address lines
of credit. The Board welcomes comment
on whether this is the proper resolution
of the issue. Also the Board notes that,
as a practical matter, if a Federal credit
union chooses to assess “points” or
other front end charges in connection
with a home equity line of credit, it wil)
apparently be necessary to establish a
maturity in order to be able to determine
that the front end charges do not‘have
the effect, over the life of the line of
credit, of causing the credit union to
exceed the usury limit.

Proposed § 701.21(f), Long-Term
Mortgage Loans

This section would combine and carry
over, but substantially deregulate,
existing § 701.21-6 concerning long-term
fixed rate mortgage loans and § 701.21-
6B concerning long-term adjustable rate
mortgage loans. This proposed section
would implement the statutory authority
of Federal credit unions to make both
fixed and variable rate long-term
residential real estate loans (i.e., with
maturities in excess of the 12 and 15
year limits previously discussed) upon
certain conditions. The conditions of the
statute are; first, that the loan be made
on a one to four family dwelling (a
conventional home, condominium unit
or cooperative unit); second, that the
dwelling is or will be the principal
residence of the member/borrower;
third, that the loan have a maturity not
exceeding thirty years or such other
limit as may be set by the National
Credit Union Administration Board.
These requirements are reflected in
sections 701.21{f} (1) and (2) of the
proposal. '

It should be noted that proposed
§ 701.21(f)(1) of the regulation would
allow maturities of up to 40 years
without advance approval of the NCUA
Board. This statutorily authorized
extension of the general 30 year
maturity limit is carried over from the
current rule. It should also be noted that,
with respect to the statutory
requirement that the dwelling "is or will
be" the principal residence of the
member, § 701.21{f}(2} of the proposal
would not require that the member
occupy the dwelling within a certain
time after the loan is made. The current '
rule, at § 701.21-8(a)(2), requires that the
member reside permanently in the home

within 8 months (or 18 months in the
case of a newly constructed or -
extensively rehabilitated home) of initial
disbursement of the loan. The proposed
change is designed to provide Federal
credit unions the option of financing
eventual retirement homes for their
members.

Proposed § 701.21(f) (3) and (4) would
carry over provisions of the current rule
requiring that Federal credit-unions
utilize, for long-term mortgage loans,
standard applications, security
instruments and notes prepared by the
Federal Home Loan Mortgage
Corporation and the Federal National
Mortgage Association. In light of the
substantial deregulation of virtually all
other aspects of the existing mortgage

. lending rules {as is further described

below}, and considering the relative
inexperience of many Federal credit
unions in making long-term mortgage
loans, it is believed that retention of the
requirement for use of these uniform
documents may be in the best interest of
all parties concerned. The documents
have been prepared by knowledgeable
sources and are readily available to

 Federal credit unions and other

mortgage lenders. They are tailored for
the jurisdiction in which the property is
located. Utilization of these documents
should serve to protect Federal credit
unions against any possible defects in
their notes and security interests, and,
thus, ensure both the collectability of the
loan and the ability of the credit union
to realize upon the security, if
necessary. Use of the uniform
instruments should also facilitate sale of
the loan if that is either planned or
becomes necessary at a later date.

Uniform security instruments and
notes are now available for
conventional fixed rate mortgage loans,
adjustable rate mortgage loans, growth
equity mortgages and other alternative
mortgages. Thus, assuming that a
particular type of long-term mortgage
loan complies with the relevant
provisions of the Act, the proposed
revised regulation would afford Federal
credit unions the opportunity to
participate in a full range of alternative
mortgages.

The NCUA Board welcomes comment
on whether the requirement for use of
FNMA /FHLMC Uniform Instruments is
advisable. Comments are also welcome
on aiternative methods for addressing
NCUA's concerns while remaining as
flexible as possible.

Proposed § 701.21(f)(5) carries over
from the current regulations a
prohibition against making loans
secured by property located outside of
the United States, its territories and

possessions, and the Commonwealth of
Puerto Rico. This prohibition is
necessary because of the territorial
reach of the Act, as set forth in section
126. {12 U.S.C..1772.)

Section 701.21(f)(6) carries over the
provision of the current rules concerning
leasehold or ground rent estates. This
provision clarifies that in jurisdictions,
such as Hawaii, where an interest in
real estate is customarily evidenced by
a leasehold or ground rent estate, it is
necessary to comply with the
procedures customarily folowed to
perfect a security interest in the real
estate.

Section 701.21(f)(7) carries over
provisions of the current rules
concerning the authority of Federal
credit unions to use and exercise due-
on-sale clauses in mortgage loan
contracts. These provisions, which were
promulgated in response to Pub. L. 97-
320, are necessary in order to provide
maximum flexibility in enforcement of
due on sales clauses, which were
previously required by NCUA
regulations. The provisions were

- previously published at 47 FR 54424

(1982). That publication contains a more
detailed explanation of their purpose
and scope.

Except as indicated above, all
restrictions and limitations of the
current rules governing fixed rate and
adjustable rate mortgages would be
eliminated by the proposed revised rule.
Included among those provisions
proposed for elimination are the
following: Section 701.21-6(b){2) of the
current rule, requiring that loans be
amortized in substantially equal
monthly installments. (Elimination of
this requirement incorporates previous
action by the NCUA Board to facilitate
the granting of growth equity mortgages
by those credit unions that wish to do
s0. (See 47 FR 54424 (1982).) Section
701.21-6(b)(3) of the current rule, which
limits the aggregate dollar amount of
outstanding fixed rate mortgage loans to
twenty-five percent of a credit union’s
assets. Section 701.21-6(b)(4), which
establishes maximum loan to value
ratios for long-term mortgage loans.
Section 701.21-6(b)(9) concerning
escrow accounts. Section 701.21-
6(b)(10), which specifies certain
documents that must be maintained in
each loan file for a long-term mortgage
1oan. Section 701.21-6(c)(1) which
prohibits a Federal credit union from
granting a long-term mortgage loan on
the prior condition that the borrower
contract with specific persons or
organizations for specified services such
as insurance, real estate and legal
services. (Proposed § 701.21(b)(9) would,
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as previously explained, prevent Federal

- credit union officials and employees,

and their family members, from
receiving “kickbacks” or other fees in
connection with procuring or insuring a
loan.) Section 701.21-6(c)(4), which
notes that recomputation may be
required in the event of early repayment
of a loan involving points or other
finance charges in order to avoid a
violation of the Act's usury ceiling.
(Such a requirement would apply to any
loan made by a Federal credit union that
involves front-end charges, and the
Board questions whether it is advisable
or necessary to single out mortgage
loans and create an appearance that
there is any distinction from other loans
in this respect.) Section 701.21-6B(d),
establishing regulatory limitations on
periodic adjustments of the interest rate
and monthly payment on adjustable rate
mortgage loans and on the type of index
that may be used to determine rate
adjustments. Finally, § 701.21-6B(f),
which prohibits the assessment of fees
in connection with adjustments to
variable rate mortgage loans.

Again, all of the provisions listed in
the above paragraph would be deleted
(i.e., would not be carried over from the

" current rules). The Board is of the

preliminary opinion that the provisions
may unnecessarily restrict Federal
credit unions and may be counter-
productive to providing flexibility to
Federal credit unions to develop loan
programs tailored to the needs of their -
members. As with all aspects of this
praposal, however, the issue is not
predetermined, and the Board welcomes
comment on whether any of these
provisions should be retained either in
the interest of safety and soundness or
otherwise to protect the interests of
credit unions and their members.

Regulatory Procedures
Regulatory Flexibility Act

The NCUA Board hereby certifies that
the proposed rules, if adopted, will not
have a significant economic impact on a
substantial number of small credit
unions because the rules would increase
their management flexibility, increase
their competitive position and reduce
their paperwork burdens. Therefore, a
Regulatory Flexibility Analysis is not
required.

Financial Regulation Simplification Act
" Since the Proposed rules would
reduce burdens and delay would cause
unnecessary harm, the NCUA Board
finds that full and separate
consideration of all the requirements of

the Financial Regulation Simplification
Act is impracticable. The NCUA Board

has, however, considered most of these:
policies, as set forth in the preamble
above.

List of Subjects in 12 CFR Part 701
Credit Unions, Mortgages.
Authority: 12 U.S.C. 1757, 1766(a), and

1789(a)(11).

By the National Credit Union
Administration Board on the 10th day of
November, 1983.

Rosemary Brady,

Secretary of the Board.

PART 701—[AMENDED]

Accordingly, NCUA proposes to
amend its existing rules and regulations
as follows:

1. 1t is proposed that existing -
§§ 701.21-1 through 701.21-6 be removed
and new § 701.21 be added to read as
follows:

§701.21 Loans to members and lines of
credit to members.

(a) Statement of Scope and Purpose.
These regulations implement the
provisions of section 107(5) of the
Federal Credit Union Act (12 U.S.C.
1757(5)) authorizing Federal credit
unions to make loans to members and’
issue lines of credit (including credit
cards) to members. Section 107(5)
establishes various limitations on such
loans and lines of credit related to
factors such as maturity, rate of interest,
security, loan amount and prepayment
penalties. Some of the limitations vary

depending on considerations such as the.

purpose of the loan, the nature of the
borrower, and whether the loan is
backed by a government guarantee. The
primary purpose of § 701.21 of NCUA's
regulations is to interpret and implement
those statutory limitations. In addition,
§ 701.21 states the NCUA Board's
intentions concerning preemption of
state laws purporting to affect Federal
credit union lending operations, and
expands the authority of Federal credit
unions to enforce due-on-sale clauses in
certain real property loans. Also, while
the provisions of § 701.21 generally are
intended for application to Federal
credit unions only, the authority~and
relevant provisions of the section may
be utilized by state chartered credit
unions with respect to alternative
mortgage transactions, in accordance
with Title VIII of Pub. L. 97-320. Finally,
it is noted that § 701.21 does not apply
to loans by Federal credit unions to
other credit unions (although certain
statutory limitations in section 107 of the
Act apply), nor to loans to credit union
organizations (which are governed by
section 107(5)(D) of the Act and § 701.27
of NCUA's regulations).

(b) General Rules—(1) Scope. The
provisions of § 701.21(b) apply to all
loans to members and all lines of credit
(including credit cards) to members,
unless other provisions of § 701.21
indicate otherwise.

(2) Preemption. Section 701.21 is
promulgated pursuant to the exclusive -
authority of the NCUA Board to regulate
Federal credit union lending to members
as set forth in section 107(5) of the Act.
This exercise of the Board’s authority
preempts any state law purporting to
affect the rates, terms and conditions of
Federal credit union loans to members
and lines of credit (including credit
cards) to members.

(3) Written policies. The board of
directors of each Federal credit union
shall establish written lending policies
consistent with the relevant provisions
of the Act, § 701.21, and other applicable
laws and regulations.

(4) Credit application. Consistent with
policies established by the board of
directors, the credit committee or loan
officer shall ensure that a credit
application is kept on file for each
borrower supporting the decision to
extend credit. .

(5) Loan maturity. The maturity of a
loan to a member may not exceed 12
years, except as otherwise provided in
§ 701.21. -

(8) Ten percent limit. No loan or line
of credit advance may be made to any
member if such loan or advance would
cause that member to be indebted to the
Federal credit union upon loans and
advances made to the member in an
aggregate amount exceeding 10% of the
credit union’s total unimpaired shares
and surplus.

(7) Early payment. A member may
repay a loan, or outstanding balance on
a line of credit, prior to maturity in
whole or in part on any business day
without penalty.

(8) Loan interest rates—(i) General.
Except as.otherwise authorized by the
NCUA Board, a Federal credit union
may make loans to its members at rates
not to exceed 15 percent per year on the
unpaid balance inclusive of all finance
charges. Variable rate lending is
permitted on the condition that either
the highest rate assessed on the loan (or
extension of credit) or the effective rate
over the term of the loan (or extension
of credit) does not exceed the maximum
permissible rate.

(ii) Temporary Rates—(A)
Authorization. Effective May 12, 1980, a
Federal credit union may make loans to
its members (including advances under
a line of credit) at rates not to exceed 21
percent per year on the unpaid balance
inclusive of all finance charges. This
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authority does not abrogate contractual
provisions requiring a lower rate.

(B) Expiration. After November 12,
1984, or as otherwise ordered by the
NCUA Board, the maximum rate on
Federal credit union loans to members
shall revert to 15 percent per year. Rates
in excess of 15 percent per year [in the
discretion of the Federal credit union
and as provided in the credit agreement)
may be charged on closed end loans and
open-end credit balances existing before
November 13, 1984. Rates in excess of 15
percent per year cannot be charged on
advances of open-end credit made after
November 13, 1984. If higher rates are
charged on balances existing before
November 13, 1984, then payments made
after November 12, 1984, shall, after
assessment of interest and other
charges, be used first to retire advances
made before November 13, 1984, and
then to retire advances made on or after
November 13, 1984.

(9) Prohibited Fees. A Federal credit
union shall not make any loan or extend
any line or credit in connection with
which, either directly or indirectly, any
commission, fee or other compensation
is to be received by any of the credit
union’s directors, officials, committee
members or employees, or any '
immediate family members of such
individuals, for procuring or insuring the
loan.
~ {c) Loans and Lines of Credit to

Officials—(1) Purpose. Sections
107(5){A) {iv) and (v) of the Act require
the approval of the board-of directors of
the Federal credit union in any case
where the aggregate of loans toan
official and loans on which that official
serves as endorser or guarantor exceeds
$10,000 plus pledged shares. This section
implements the requirement by
prescribing procedures for determining
whether board of directors’ approval is
required. The section also prohibits
preferential treatment of officials.

(2) Official. An “official” is any
member of the board of directors, credit
committee or supervisory committee.

(3) Initial approval. All applications
for loans or lines of credit on which an
. official will be either a direct obligor or
an endorser, cosigner or guarantor shall
be initially acted upon by either the
board of directors, the credit committee
or a loan officer, as specified in the
Federal credit union's bylaws.

(4) Board of Directors Review. The
board of directors shall, in any case,
review and approve or deny an
application on which an official is a
direct obligor, or endorser, cosigner or
guarantor if the following computation
produces a total in excess of $10,000:

(i) Add: . :

{A) The amount of the current
application.

(B) The outstanding balances of loans,
including the used portion of an
approved line of credit, extended to or
endorsed or guaranteed by the official.

(C) The total unused portion of
approved lines of credit extended to or
endorsed or guaranteed by the official.

(ii) From the above total subtract: .

(A) The amount of shares pledged by
the official on loans or lines of credit
extended to or endorsed or guaranteed
by the official. .

{B) The amount of shares to be
pledged by the official on the loan or
line of credit applied for.

(5) Nonpreferential Treatment. The
rates, terms and conditions of any loan
or line of credit made to an official, or
on which an official is an endorser or
guarantor, shall not be more favorable
than the rates, terms and conditions for
comparable loans or lines of credit to
any other credit union member.

(d) Insured, Guaranteed and Advance
Commitment Loans. A loan secured by
the insurance or guarantee of, or. with an
advance commitment to purchase the
loan by, the Federal Government, a
State government, or any agency of
either may be made for the maturity and
under the terms and conditions,
including rate of interest, specified in
the law, regulations or program under
which the insurance, guarantee or
commitment is provided.

(e) 15 Year Loans. Notwithstanding
the general twelve year maturity limit on
loans to members, a Federal credit
union may make loans with maturities
of up to 15 years in the case of {1) a loan
to finance the purchase of a mobile
home if the mobile home will be used as
the member/borrower’s residence and
the loan is secured by a first lien on the
mobile home and {2} a second mortgage
loan {or first mortgage in the case of a
residence on which there is no existing
first mortgage) if the loan is secured by
a residential dwelling which is the
residence of the member/borrower.

{f) Long-Term Mortgage Loans.—(1)
Authority. A Federal credit union may
make residential real estate loans to
members with maturities of up to 40
years, or such longer period as may be
permitted by the NCUA Board on a case
by case basis, subject to the conditions
of the following subsections.

(2) Statutory Limits. A loan made
pursuant to § 701.21(f) shall be made on
a one to four family dwelling that is or
will be the principal residence of the
member borrower and the loan shall be
secured by a perfected first lien in favor
of the credit union on such dwelling (or
a perfected first security interest in the
case of a residential cooperative).

(3) Loan Application. The loan
application shall be a completed
standard Federal Home Loan Mortgage
Corporation/Federal National Mortgage
Association application form.

(4) Security Instrument and Note. The
security instrument and note shall be
executed on the current revision of the
FNMA /FHLMC Uniform Instruments for
the jurisdiction in which the property is
located. No prepayment penalty shall be
allowed, although a Federal credit union
may require that any partial
prepayments be made on the date
monthly installments are due and be in
the amount of that part of one or more
monthly installments that would be
applicable to principal.

(5) First lien, territorial fimits. The
loan shall be secured by a perfected first
lien or first security interest in favor of
the credit union supported by a properly
executed and recorded security
instrument. No loan shall be sécured by
a residence located outside the United
States of America, its territories and
possessions, or the commonwealth of
Puerto Rico.

(6) Leasehold or ground rent. Where
an interest in real estate is customarily
evidenced by leasehold or ground rent
estates, loans shall comply with the
preceding provisions in addition to the
procedures customarily followed to
perfect an interest in a leasehold or
ground rent estate.

{7) Due-on-sale clauses. (i) Except as
otherwise provided herein, the exercise
of a due-on-sale clause by a Federal
credit union is governed exclusively by
section 341 of Pub. L. 97-320 and by any
regulations issued by the Federal Home
Loan Bank Board implementing section
341.

{ii) In the case of a contract involving
a long-term (greater than twelve years),

fixed rate first mortgage loan which was

made or assumed, including a transfer of
the liened property subject to the loan,
during the period beginning on the date
a State adopted a constitutional

_ provision or statute prohibiting the

exercise of due-on-sale clauses, or the
date on which the highest court of such

. state has rendered a decision (or if the

highest court has not so decided the
date on which the next highest court has
rendered a decision resulting in a final
judgment if such decision applies state-
wide) prohibiting such exercise, and.
ending on October 15, 1982, a Federal
credit union may exercise a due-on-sale
clause in the case of a transfer which
occurs on or after November 18, 1982, .
unless exercise of the due-on-sale clause
would be based on any of the following:
(A) The creation of a lien or other
encumbrance subordinate to the lender’s
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security instrument which does not
relate to a transfer of rights of
occupancy in the property;

(B) The creation of a purchase money
security interest for household
appliances;

(C) A transfer by devise, descent, or
operation of law on the death of a joint
tenant by the entirety;

(D) The granting of a leasehold
interest of 3 years or less not containing
an option to purchase;

(E) A transfer to a relative resulting
from the death of a borrower;

(F) A transfer where the spouse or
children of the borrower become an
owner of the property;

(G) A transfer resulting from a decree
of a dissolution of marriage, a legal
separation agreement, or from an
incidental property settlement
agreement, by which the spouse of the
borrower becomes an owner of the
property;

(H) A transfer into an mter vivos trust
in which the borrower is and remains a
beneficiary and which does not relate to
a transfer of rights of occupany in the
property; or

(I) Any other transfer or disposition
described in regulations promulgated by -
the Federal Home Loan Bank Board.

§§ 701.22 and 701.23 [Redeslgnated from
§§ 701.21-7 and 701.21-8)

2.1t is proposed that existing
§§ 701.21-7 and 701.21-8 be
redesignated as'§§ 701.22 and 701.23,
respectively.

3. It is proposed the redesngneted'
§.701.22 be amended by removing
paragraph (b(3) and redesignating
paragraph (b)(4) as new paragraph

(b)(3).

4. It is proposed that redesignated -
§701.23 be amended by removing the
reference in § 701.23(b)(1)(iv) to “section
701.21-6" and inserting in lieu thereof
“§ 701.21(f)", and by removing the last
sentence of § 701.23(b)(1)(iv).

{FR Doc. 83-31095 Filed 11-13-83; 8:45 am]
BILLING CODE 7535-01-M '

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration '

14 CFR Ch. |
(Summary Notice No. PR-83-10]
Petitions for Rulemaking; Summary of

Petitions Received and Disposition of
Petitions Denied or Withdrawn

Correction

In FR Doc. 83-29723 begmnmg on-page
*50553 in the issue of Wednesday,

November 2, 1983, make the following
correction:

On page 50554, first column, under
DATES, "January 3, 1983" should have
read “January 3, 1984".

BILLING CODE 1505-01-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Part 1214

Space Transportation System; Duty-
Free Entry of Space Articles

AGENCY: National Aeronautics and
Space Administration.

ACTION: Proposed rule.

- 1214.1504

SUMMARY: This proposed regulation
prescribes NASA'’s policy and
procedures with respect to the duty-free
entry of articles imported to be launched
into space by NASA, including spare
parts or necessary and uniquely
associated support equipment in
connection with a launch into space.
The intent of this proposed regulation is
to provide guidance on the use of the
Administration’s authority to certify that
space articles may be imported duty-
free.

DATE: Comments must be received in
writing by January 17,1984,
ADDRESS: Office of General Counsel,

Code GK-3, NASA Headquarters,
Washington, DC 20546.

- FOR FURTHER INFORMATION CONTACT:

Robert |. Woijtal (202) 755-3169.

SUPPLEMENTARY INFORMATION: The
National Aeronautics and Space
Administration has determined that:

1. The proposed rule is not subject to
the requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601-612, since it
will not exert a significant economic -
impact on a substantial number of small
entities. It would be applicable only to
those persons or entities who import
into the United States materials to be
launched in space by NASA, including
spare parts or necessary and uniquely
associated support equipment in
connection with a launch into space.

2. The proposed rule is not a major
rule as defined in Executive Order 12291
(46 FR 13193, February 19, 1981).

List of Subjects in 14 CFR Part 1214

Payload specialist, Mission, Mission
manager, NASA-related payload,
Mission specialist, Investigator working
group, Government employees,
Government procurement, Security
measures, Space transportation and
exploration, Space Shuttle.

" PART 1214—SPACE

TRANSPORTATION SYSTEM

14 CFR Part 1214 is amended by
adding a new Subpart 1214.15 to read as
follows: -

Subpart 1214.15—Duty-Free Entry of
Space Articles

Sec.

1214.1500
1214.1501
1214.1502
1214.1503

Scope.

Applicability.

Background.

Authority to certify.

Procedures.

1214.1505 Necessary and uniquely
associated support equipment.

1214.1508 Articles returned from space.

Authority: Secs. 116 and 156 of Pub. L. 97-
446, 96 Stat. 23352336 and 2345-2346 (19
U.S.C. 1202 note).

§ 1214.1500 Scope.

This subpart sets forth NASA's policy
and procedures with respect to
authorizing the duty-free entry of
articles imported into the United States
by any person or entity which are to be
launched into space by NASA, including
spare parts or necessary and uniquely
associated support equipment in
connection with a launch into space. It
also deals with the duty-free entry of
articles returned from space by NASA.

§1214.1501 Applicability.

(a) This subpart applies to qualifying
articles entered or withdrawn from
warehouse for consumption in the
customs territory of the United States
between January 27, 1983, and
December 31, 1994, and to articles
returned from space by NASA.

§ 1214.1502 Background.

In order to encourage and facilitate
the use of NASA'’s launch services for
the exploration and use of space, section
116 of Pub. L. 97-446 provides for the
duty-free entry into the United States of
certain articles that meet the following
two conditions: First, the articles must
be imported for NASA for its space
related activities or the articles must be

- imported by another person or entity for

the purpose of meeting its obligations
under a launch services agreement with
NASA. Second, NASA must certify to
the Commissioner of Customs that the
articles to be entered duty-free are to be
imported to be launched into space’or
are spare parts or necessary and
uniquely associated support equipment
for use in connection with a launch into
space. This exemption from duty is
provided for in item 837.00, Tariff
Schedules of the United States (19
U.S.C. 1202 note). Section 116 of Pub. L.
97-116 also provides for the duty-free
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entry into the United States of articles
returned from space by NASA.

§ 1214.1503 Authority to certify.

(a) The following NASA officials and
their deputies are authorized, under the -
conditions described herein, to make the
certification to the Commissioner of
Customs required for the duty-free entry
of space articles pursuant to item 837.00,
Tariff Schedules of the United States (19
U.S.C. 1202, note). No further
redelegation is authorized.

(1) The NASA Assistant
Administrator for Procurement is
authorized to issue the certification for
articles imported into the United States
which are procured by NASA or by
other U.S. Government agencies, or by
U.S. Government contractors or
subcontractors when title to the articles
is or will be vested in the U.S.
Government pursuant to the terms of the
contract or subcontract. Requests for
certification should be sent to: H/
Assistant Administrator for
Procurement, Attn: HP-1/Director,
Procurement Policy Division, National
Aeronautics and Space Administration,
Washington, DC 20546. :

(2) The NASA Associate
Administrator for External Relations is
authorized to issue the certification for
articles imported into the United States
pursuant to international cooperative
agreements. Requests for certification
should be sent to: L/ Associate
Administrator for External Relations,
Attn: LI-15/Director, International

- Affairs Division, National Aeronautics
and Space Administration, Washington,
DC 20546.

(3) The NASA Associate
Administrator for Space Flight is
authorized to issue the certification for
articles imported into the United States
by persons or entities or under -
agreements other than those identified
in paragraphs (a) (1) and (2) of this’
secton. Requests for certification should
be sent to: M/Associate Administrator
for Space Flight, Attn: MC-7/Director,
Customer Services Division, National
Aeronautics and.Space Administration,
Washington, DC 20546.

(b) Each request for certification shall
bereviewed by the Office of the NASA
Comptroller and the Office of General
Counsel and their concurrence obtained
by the certifying official.

(c) To the extent an authorized NASA
official approves a request for
certification, that official shall sign a
certificate in the following form:

Articles for the National Aeronautics and
Space Administration, Item 837.00, TSUS

I certify that the articles identified in
attached, are articles to be imported

" support equipment is identified in

‘to be ldunched into space, spare parts, or

necessary and umquel) associated support
equipment for use in connection with a
launch into space in accordance with item
837.00, Tariff Schedules of the United States.
Name
Date

(d) A blanket certificate for one or
more launches for a launch customer is
authorized but shall require written
verification by a NASA official
designated by a Director of a receiving
NASA Installation that the articles
imported meet the conditions of the
certificate. The blanket certificate shall
be in the following form but may be

. reasonably Tevised to accord with the

circumstances.

Articles for the National Aeronautics and
Space Administration, Item 837.00, TSUS

I certify that the articles for the launch of
payload(s) pursuant to the NASA
Launch and Associated Services Agreement
No . -, dated with

are articles to be launched into space, spare
parts, or necessary and uniquely associated
support equipment for use in connection with
a launch into space, in accordance with item
837.00, Tariff Schedules of the United States.
The necessary and uniquely associated -

attached.

Before this certificate is used to obtain the
duty-free entry of these articles, a cognizant -
NASA official at the receiving NASA
Installation who is designated by the
Installation Director shall verify in writing
that specifically identified articles to be
entered on a particular date are the articles
described in this certificate. This verification
and this certificate shall be presented to the
U.S. Customs Service at the time entry for the

- particular articles is sought.

Name

Date

With respect to articles represented to
be necessary and uniquely associated
support equipment, the NASA official
issuing the blanket certificate shall

review these articles and approve their

elxglblhty for duty-free entry. A
description of these articles should be
referred to in the blanket certificate and
should be attached to it. -

§ 1214.1504 Procedures.

(a) Request for certification shall be
forwarded to the appropriate NASA
official who has authority to certify as
provided for in § 1214.1503.

(b} Each request for certification shall
be accompanied by:

(1) A proposed certlflcate as provnded
for in § 1214.1503;

(2) The information and
documentation required by 19 CFR
10.102{a);

(3) A statement with respect to each
article, or each class of articles if all
items in the class are substantially

identical whether: (i) The article is to be
launched into space by NASA (identify
the launch agreement, launch vehicle
and launch date(s)); or (ii).it is a spare
part to an article to be launched fnto
space; or (iii) it is necessary or uniquely
associated support equipment for use in
connection with a launch into space.

(4) If the article is represented to be
necessary and uniquely associated .
support equipment for use in connection
with a launch into space, with respect to
each such article or each such class of
articles to be imported, explain: (i} Why
it is necessary and unique; and (ii) if the
article may be used in connection with
an activity other than a launch into
space, whether or not it is intended to
be so used. If it may be used in such
other activity, NASA shall require, of
non-U.S. Government agencies, as a
condition to obtaining duty-free entry
under this subpart, the customer to
agree in the relevant NASA launch
agreement not to,use or in any manner
dispose of those articles in the United

. States other than in connection with a

launch into space; and

(5) The anticipated date of entry and
port of entry for each article. If the
article is to be transported in bond from
the port of arrival to another port of
entry in the United States. identify both
ports.

{c) The signed certlflcate and its
attachment will be forwarded to the
NASA installation responsible for the
duty-free entry of the materials, The
procedures specified in 19 CFR 10.102
will be followed by the NASA
installation in obtaining duty-free entry
at the Customs port of entry. The NASA
installation should ensure that, at the
time the articles are to be released after
Customis entry, the custody of the
imported articles is transferred directly
from the carrier or from the U.S.
Customs Service to the NASA launch
service customer or its agent.

(d) If articles procured under contract
by NASA are imported prior to
compliance with these procedures and it
is essential that the articles be released
from Customs custody prior to such "
compliance, the procedures outlined in
19 CFR 10.101 may be followed by
cognizant NASA officials to secure the
release of the articles from Customs
custody: To the extent applicable, the
procedures in § 1214.1504 shall be
followed when time permits to obtain
duty-free entry for the articles released
from Customs custody.’ .

§ 1214.1505 Necessary and unlquely
associated support equipment.

The NASA certifying officer should
take into account the following criteria
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in determining whether an article is
necessary and uniquely associated
support equipment in connection with a
launch into space. Applicability of one
or more of the following non-exclusive
criteria lends support to the conclusion
that the article is necessary and
uniquely associated support equipment.

(a) The article has been designed and
manufactured solely to support the
launch of a payload or launch vehicle.

(b} A standard article has been
modified in a substantial and
extraordinary way considering its
physical or functional characteristics
solely to support launch of a payload or
launch vehicle. )

(c) The article's potential use is
limited to support the launch of a
payload or launch vehicle.

(d) The article is available only from a
source outside of the United States.

(e) The article is a component of a
system purchased outside of the United
States.

(f) The article is to be exported from
the United States upon completlon of its
use as support equlpment

§ 1214.1506 Articles returned from space.

Pursuant to section 116 of Pub. L. 97- .

446, the return of articles from space by
NASA shall not be considered an
importation, and an entry of such
material through the U.S Customs
Service shall not be required. This
provision is applicable to articles
returned by NASA from space whether
or not the articles were launched into
space onboard a NASA launch vehicle.
James M. Beggs,

Administrator.

[FR Doc. 83-31058 Filed 11-17-83; 8:45 am)

BILLING CODE 7510-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 271

[Docket No. RM79-76-090; (Texas—9
Addition 1)}

High-Cost Gas Produced from Tight
Formations; Notice of Proposed
Rulemaking

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Amended Notice of Proposed
Rulemaking.

SuUMMARY: The Federal Energy
Regulatory Commission is authonzed by
section 107(c)(5) of the Natural Gas
Policy Act of 1978, 15 U.S.C. 3301-3432
(Supp. V. 1981] to desngnate certain

types of natural-gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs. Under section 107(c)(5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price (18 CFR
271.703 (1983)). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
Notice of Proposed Rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the
amended recommendation of the
Railroad Commission of Texas that the
Travis Peak Formation be designated as
a tight formation under § 271.703(d). The
original recommendation was noticed in
a Notice of Proposed Rulemaking issued
December 15, 1981 (46 FR 62086,

. December 22, 1981).

DATES: Comments on the ;;roposed rule
are due on December 29, 1983. Public

‘Hearing: No public hearing is scheduled

in this docket as yet. Written requests
for a public hearing are due on
November 29, 1983. ]
ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street,
NE., Washington, D.C. 20426.

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8511, or Walter
W. Lawson, (202} 357-8556.
SUPPLEMENTARY INFORMATION: Issued:
November 14, 1983.

. L. Background

On November 2, 1981, the Railroad
Commission of Texas (Texas) submitted
to the Commission a recommendation,
in accordance with § 271.703 of the -
Commission's regulations (18 CFR
271.703 (1983)), that the Travis Peak
Formation located in the northeastern
part of the State of Texas and covering
all of Railroad Commission Districts 5
and 6, be designated as a tight
formation. Pursuant to § 271.703(c)(4) of
the regulations, a Notice of Proposed
Rulemaking by the Director of the Office

- of Pipeline and Producer Regulation

{OPPR) was issued on December 15,
1981 (46 FR 62086, December 22, 1981) to
determine whether Texas’
recommendation that the Travis Peak
Formation be designated as a tight
formation should be adopted. On
September 19, 1983, Texas submitted an

amended recommendation for the Travis

Peak Formation. This Notice of
Proposed Rulemaking is hereby issued
to give notice of the amended
recommendation by Texas and to

determine if the recommendation as
amended should be adopted. Texas’
original recommendation and September
19, 1983 revision and supporting data are
on file with the Commission and are
available for public inspection.

11. Description of Recommendation

As originally submitted to the
Commission, the recommended area
consisted of all of the Travis Peak
Formation found in Railroad
Commission Districts 5 and 6, which
include 47 counties. In support of the
recommendation, Texas furnished data
from 606 successful completions in the
Travis Peak Formation. In situ
permeabnllty data were supplied for 561
of the data wells and prestimulated flow
test data were provided for 591 of the
data wells. The recommendation also
provided data that showed there were
56 active Travis Peak Formation oil
fields within the area.

Texas has determined that
approxnmately 45 gas wells included as
data wells in the original
recommendations do not meet the
guidelines specified in the Commission’s
regulations. According to Texas, the
well logs of these 45 wells indicate that
current production from the wells is
from the uppermost sands within the
Travis Peak Formation, all of which are
located within the top 200 feet of the
formations. Therefore, Texas has
submitted an ambnded recommendation
to exclude the top 200 feet of the Travis
Peak Formation from the 45 wells and to
exclude those wells designated as oil
wells in the original recommendation.
The amended recommendation provides
no further data nor does it locate or
name any of the oil wells or the above
mentioned 45 wells. Texas’ amendment
proposes that all other gas wells in the
Travis Peak Formation plus all of the
sections of the formation below 200 feet
in the above 45 wells and all undrilled
acreage which might produce gas from
the recommended portions of the Travis
Peak Formation in Railroad Commission
Districts 5 and 6 be designated as a tight
formation.

Texas recommends that the
Commission adopt the original
recommendation of October 26, 1981,
which was submitted to the Commission
on November 2, 1981, or in the
alternative, adopt the amended
recommendation described above which .
was submitted on September 19, 1983.

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No. 97, [Reg.
Preambles 1977-1981] FERC Stats. and
Regs {.30,180 (1980), notice is hereby
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given of the proposal submitted by
Texas that the Travis Peak Formation,
as described and delineated in Texas'
recommendation, as amended and filed
with the Commission, be designated as
a tight formation pursuant to § 271.703.

I11. Public Comments Procedures

Interested persons may comment on
this proposed rulemakmg by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE, Washington, D.C.
20426, on or before December 29, 1983.
Each person submitting a comment
should indicate that the comment is
being submitted in Docket No. RM79-
76-090 (Texas—9 Addition 11}, and
should give reasons including supportmg
data for any recommendations.
Comments should include the name,
title, mailing address, and telephone
number of one person to whom
communications concerning the
proposal may be addressed. An orginal
and 14 conformed copeis should be filed
with the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission's
Office of Public Information, Room 10600,
825 North Capitol Street, NE.,
Washington, D.C., during business
hours.

Any person wrshmg to present
testimony, views, data, or otherwise
participate at a public hearlng should
notify the Commission in writing of a
desire to make an oral presentation and .
therefore request a public hearing. Such
request shall specify the amount of time
requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than November 29,
1983.

List of Subjects in 18 CFR Part 271

Natural gas, Incentive price, Tight
formations.

Accordingly, the Commission
proposes to amend the regulations in
Part 271, Subchapter H, Chapter I, Title
18, Code of Federal Regulations, as set
forth below, in the event Texas'
recommendation is adopted.

Kenneth A. Williams,

Director Office of Pipeline and Producer
Regulation.

PART 271—[AMENDED]

Section 271.703 is amended as follows:

1. The authority citation for Part 271
reads as follows:

Authority: Department of Energy
Organization Act, 42 U.S.C. 7101 et seq.;
Natural Gas Policy Act of 1978, 15 U.S.C.
3301-3432; Administrative Procedure Act, 5
U.S.C. 553.

2. Section 271.703 is amended by
adding paragraph (d)(36)(iv) to read as
follows:

§271.703 Tight formations.

* * * * *

(d) Designated tight fdrmations.
(36) Travis Peak Formation in Texas.
RM79-76 (Texas—9)

(iv) Railroad Commission Districts 5
and 6—(A) Delineation of formation.
The Travis Peak Formation is found in
northeast Texas and includes all of
Railroad Commission Districts 5 and 6

~ which contain 47 counties. The

uppermost 200 feet of 45 data wells and
all wells that have been designated as
oil wells are excluded.

(B) Depth. The top of the Travis Peak
Formation is found at a depth of 3,140
feet in Lamar County in the northern
area of the east.Texas basin and at
10,850 feet in the southern part of the
basin in Cherokee County. The
formation ranges in thickness from
approximately 500 feet in the north to
2,500 feet in the south.

{FR Doc. 83-31135 Filed 11-17-83; 8:45 am]
BILLING CODE 6717-01-M

18 CFR Part 271
[Docket No. RM79-76-216; (Texas—39))

High-Cost Gas Produced From Tight
Formations; Notice of Proposed
Rulemaking

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commigsion is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1978, 15 U.S.C. 3301-3432
(Supp V. 1981), to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs. Under section 107(c)(5), the
Commission issued a final tegulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price (18 CFR |
271.703 (1983)). This rule established

_procedures for jurisdictional agencies to

submit to the Commission
recommendations of areas for
designation as tight formations. This
Notice of Proposed Rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the .
recommendation of the Railroad
Commission of Texas that the Barnett

Shale Formation be designated as a tight
formation under § 271.703{d).

DATE: Comments on the proposed rule
are due on December 29, 1983. Public
Hearing: No public hearing is scheduled
in this docket as yet. Written requests
for a public hearing are due on
November 28, 1983.

ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street,
N.E., Washington, D.C. 20426.

FOR FURTHER INFORMATION CONTACT

‘Leslie Lawner, (202) 357-8511, or Walter

W. Lawson, (202) 357-8556.

SUPPLEMENTARY INFORMATION:
Issued: November 14, 1083,

1. Background

On September 20, 1983 the Railroad
Commission of Texas (Texas) submitted
to the Commission a recommendation, in
accordance with § 271.703 of the
Commission’s regulations (18 CFR
271.703 (1983)), that the Barnett Shale
Formation in Wise, Montague, Clay,
Jack, Denton, Palo Pinto, Parker and
Tarrant Counties, Texas, be designated
as a tight formation. Pursuant to
§ 271.703(c)(4) of the regulations, this
Notice of Proposed Rulemaking is
hereby issued to determine whether
Texas’ recommendation that the Barnett
Shale Formation be designated a tight
formation should be adopted. Texas'
recommendation and supporting data
are on file with the Commission and are
available for public inspection.

- I1. Description of Recommendation

Texas recommends that the Barnett
Shale Formation in Wise, Montague,
Clay, Jack and Denton Counties,
Railroad Commission District 9, Palo
Pinto and Parker Counties, Railroad
Commission District 7B, and Tarrant
County, Railroad Commission District 5,
be designated as a tight formation. The -
recommended area is located in the
north central portion of Texas and
covers 7,524 square miles.

The Barnett Shale Formation consists
of fine-grained black shale interbedded
with occasional silt and limestone .
stringers deposited along the southwest
flank of the Texas peninsula. It lies
unconformably over the Ordovician
(Ellenburger) and is overlain by the
Barnett Lime or the Pennsylvanian
Morrow.

In the récommended eight county
area, the top of the Barnett Shale varies
from an estimated sub-sea depth of 2,600
feet in Palo Pinto County to 7,900 feet in
Tarrant County, and has a thickness
that varies from 100 feet in Young
County to 950 feet in Montague and
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Cooke Counties. In a typical well log for
the Barnett Shale, the Mitchell Energy
Corporation C. W. Slay No. 1 well
located in Wise County, the Barnett
Shale is defined as that interval found
between the electric log depths of 7,194
feet and 7,444 feet, having a thickness of
250 feet. The C. W. Slay No. 1 well and
the Mitchell Energy Corporation J. D.
Karnes No. 7 well, also located in Wise
County, are the only wells at the pregent
time which are completed in and
producing from the Barnett Shale.

III. Discussion of Recommendation '

Texas claims in its submission that .
evidence gathered through information
and testimony presented at a public
hearing on July 14, 1983, convened by
Texas on this matter demonstrates that:

(1) The average /n situ gas
permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy;

(2) The stabilized production rate,
against atmospheric pressure, of wells
completed for production from the
recommended formation, without
stimulation, is not expected to exceed
the maximum allowable production rate
set out in § 271.703(c)(2)(i)(B); and

(3) No well drilled into the
recommended formation is expected to
produce more than five {5) barrels of oil
per day. )

Texas further asserts that existing
state and federal regulations assure that
development of the formation will not
adversely affect any fresh water

_aquifers that are or are expected to be
used as a domestic or agricultural water
supply.

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No. 97, [Reg:
Preambles 1977-1981} FERC Stats. and
Regs. { 30,180 (1980), notice is hereby

- given of the proposal submitted by
Texas that the Barnett Shale Formation
as described and delineated in Texas’
recommendation as filed with the
Commission, be designated as a tight
formation pursuant to § 271.703.

IV. Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
204286, on or before December 29,.1983.
Each person submitting a comment
should indicate that the comment is
being submitted in Docket No. RM79-
76-216 (Texas-—39), and should give
reasons including supporting data for
any recommendation. Comments should

include the name, title, mailing address,
and telephone number of one person to
whom communications concerning the
proposal may be addressed. An orginal
and 14 conformed copies should be filed
with the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission’s
Office of Public Information, Room 1000,
825 North Capitol Street, NE.,
Washington, D.C., during business
hours.

_Any person wishing to present
testimony, views, data, or otherwise
participate at a public hearing should
notify the Commission in writing of a
desire to make an oral presentation and
therefore request a public hearing. Such
request shall specify the amount of time
requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than November 29,
1983.

List of Subjects in 18 CFR Part 271

Natural gas, Incentive price, Tight
formation.

Accordingly, the Commission
proposes to amend the regulations in
Part 271, Subchapter H, Chapter I, Title
18, Code of Federal Regulations, as set
forth below, in the event Texas'
recommendation is adopted.

Kenneth A. Williams,
Director, Office of Pipeline and Producer
Regulation.

PART 271—{AMENDED]

Section 271.703 is amended as follows:

1. The authority citation for Part 271
reads as follows: '

Authority: Department of Energy
Organization Act, 42 U.S.C. 7701 et seq.;
Natural Gas Policy Act of 1978, 15 U.S.C.
3301-3432; Administrative Procedure Act, 5
U.S.C. 553.

2. Section 271.703 is amended by
adding paragraph (d)(188) to read as
follows:

§ 271.703 Tight formations.

* * * * *

(d) Designated tight formations.

* * * *

(188) Barnett Shale Formation in
Texas. RM79-76 (Texas—39)

(i) Delineation of formation. The
Barnett Shale Formation is found in
Texas in Wise, Montague, Clay, Jack
and Denton Counties, Railroad
Commission District 9, Palo Pinto and
Parker Counties, Railroad Commission °
District 7B, and Tarrant County,
Railroad Commission District 5. The
designated area covers 7,524 square
miles.

.

(ii) Depth. The Barnett Shale
Formation in the designated area lies
uncomformably over the Ordovician
(Ellenburger) and lies below the Barnett
Lime or Pennsylvanian Morrow. The
depth to the top of the Barnett Shale
Formation varies from an estimated sub-
sea depth of 2,600 feet in Palo Pinto
County to 7,900 feet in Tarrant County,
with a thickness ranging from 100 feet in
Young County to 950 feet in Montague
and Cook Counties. A typical Barnett
Shale section occurs between the
electric log depths of 7,194 feet and 7,444
feet on the well log of the Mitchell
Energy Corporation C. W. Slay No. 1
well.

[FR Doc. 83-31136 Filed 11-17-83; 8:45 am]
BILLING CODE 6717-01M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

Personal Services Income of
Nonresident Alien Individuals

Correction

In FR Doc. 83-30482 beginning on page
51788 of the issue of Monday, November
14, 1983, make the following change. On
page 51794, first column, in § 1.1461-
2(c){3), the paragraph designated *(iii)”
should be "(ii)". :

“BILLING CODE 1505-01-M

DEPARTMENT OF THE INTERIOR
National Park Service '
36 CFR Part 7

Curecanti National Recreation Area,
Colorado; Snowmobile Regulations

AGENCY: National Park Service, Interior.
ACTION: Proposed rule.

SuMMARY: The proposed reguldtion set
forth below is necessary to designate
those areas within Curecanti National
Recreation Area where snowmobiles
may be used for recreational purposes in
keeping with traditional use and
environmental concerns. It is the
objective of this proposed regulation to
provide for the preservation and
enjoyment of the recreation area in a
way that is consistent with both the
snowmobile policy of the National Park
Service and the off-road vehicle policy
of the Department of the Interior. As
such, limitations on weight of vehicle is
considered a safety imperative due to
the nature of the surface to be traveled.
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Restrictions as to areas available for
snowmobile travel will be determined
by the superintendent as conditions
warrant.

DATES: Written comments, suggestions
or objections will be accepted until
December 19, 1983,

ADDRESS: Comments should be directed
to: Superintendent, Curecanti National
Recreation Area, P.O. Box 1040,
Gunnison, Colorado 81230.

FOR FURTHER INFORMATION CONTACT:
Glen Alexander, Superintendent,
Curecanti National Recreation Area,
Telephone: (303) 641-2337.
SUPPLEMENTARY INFORMATION:

_Background

Executive Order 11644 (Use of Off-
Road Vehicles on Public Lands) issued
on February 9, 1972 (37 FR 3877),
directed Federal land managing
agencies to develop unified regulations
and to designate areas of use for off-
road vehicles. Such areas must meet
criteria which minimize resource
damage, harassment of wildlife,
disruption of wildlife habitat, and, in the
case of national parks, not adversely

affect scenic, natural or aesthetic values.

In response to Executive Order 11644,
the Secretary of Interior issued a
Departmental memorandum on May 5,
1972, to assure full compliance with the
Order and to provide policies and
procedures for its implementation. The
National Park Service, as required by
the above directive, promulgated 36 CFR
2.34 on April 1, 1974, which closed all
National Park System areas to
snowmabile use except those
specifically designated as open by
Federal Register notice or special
regulation.

In arder to comply with the
requirements of Executive Order 11644
and 36 CFR 2.34, the National Park
Service developed a Servicewide policy
revision which was published in the
Federal Register on August 13, 1979 (44
FR 47412). This policy provides for the
use of snowmobiles in units of the
National Park System as a mode of
transportation to provide the
opportunity for visitors to see, sense,
and enjoy the special qualities of the
- park in the winter. Snowmobile use
must be consistent with the park’s
natural, cultural, scenic and aesthetic
values; reflect safety considerations and
park management objectives; and not .
result in disturbing wildlife or damaging
other park resources.

The policy further provides that,
where permitted, snowmobiles shall be
confined to properly designated routes
and water surfaces which are used by
motorized vehicles or motorboats during

other seasons. Routes and water
surfaces to be designated for
snowmobile use shall be promulgated as
special regulations in the Code of |
Federal Regulations.

This proposed regulation is necessary
to comply with Servicewide policy. Its
promulgation also responds to public
interest in additional recreational
opportunities at Curecanti National
Recreation Area. Snowmobile use areas
will comprise the frozen water surface
of, and designated access roads to, Blue
Mesa Lake within the recreation area,
which are normally used by motorboats
and motorized vehicles during the open
waler seasons.

Public Participation

The policy of the National Park
Service is, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
submit writien comments, suggestions or
objections regarding this proposed
regulation to the address noted at the
beginning of this rulemaking.

Drafting Information

The following individual participated

in the writing of this regulation: James C.

Riggs, Curecanti National Recreation
Area. '

Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by the Office of Management
and Budget under 44 U.S.C. 3501 e seg.

Compliance With Other Laws

‘The Department of the Interior has
determined that this document is not'a
major rule under Executive Order 12291
(February 19, 1981), 46 FR 13193, and
that this document will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This conclusion is
based on the finding that no substantial
costs, if any, should result for any small
entity. There may be a limited positive
result for local repair shops, filling
stations, parts stores, and retail
snowmobile outlets.

Pursuant to the National
Environmental Policy Act (42 U.S.C.

'4332), the Service has prepared an

environmental analysis of this proposed
rule, which is available at the address
noted above.

List of Subjects in 36 CFR Part 7

National parks.

:

Authority: Section 3 of the Act of August
23, 1916 (39 Stat. 535, as amended; 16 U.S.C.
3). :

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

In consideration of the foregoing, it is
proposed to amend Part 7 of Title 36 of
the Code of Federal Regulations by
adding a new § 7.51 to read as follows:

§ 7.51 Curecanti National Recreation Area.
(a)-(b) [Reserved] :
(¢) Snowmobiles. Snowmobiles are

permitted to operate within the

boundaries of Curecanti National

Recreation Area provided:

(1) That the operators and machines
conform to the laws and regulations
governing the use of snowmobiles as
stated in this chapter and those-
applicable to snowmobile-use
promulgated. by the State of Colorado
where they prove to be more stringent or
restrictive than those of the Department
of the Interior.

(2) That their use is confined to the
frozen surface of Blue Mesa Lake, and

- designated access roads. A map of areas

and routes open to snowmgbile use will
be available in the office of the
superintendent. .

(3) That, for the purposes of this
section, snowmobile gross weight will
be limited to a maximum of 1200 lbs.
(machine and cargo) unless prior
permission is granted by the
superintendent.

Dated: June 9, 1983.
]. Craig Potter,
Acting Assistant Secretary for Fish and
Wildiife and Parks.
[FR Doc. 83-31123 Filed 11~17-83; 845 am)
BILLING CODE 4310-70-M

VETERANS ADMINISTRATION
38 CFR Part 18

Nondiscrimination on the Basis of Age

AGENCY: Veterans Administration.
ACTION: Proposed regulations.

SUMMARY: The Veterans Administration
(VA) proposes specific regulations to
carry out its responsibilities under the
“Age Discrimination Act of 1975" and
the governmentwide regulations
published in the Federal Register on
June 12, 1979, codified at 45 CFR Part 90.
The Act prohibits discrimination on the
basis of age in programs or activities
receiving Federal financial assistance.
These regulations discuss what is age

discrimination under the Act, the
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circumstances under which a statutory
exception may be invoked, the
responsibilities of the Veterans
Administration and recipients of Federal
financial assistance from the VA; and
the investigations, conciliation and -
enforcement procedures VA will use to
ensure compliance with the Act and its
regulations.

DATES: Comments must be received on
or before December 19, 1983. We
propose to make these regulations |
effective 30 days from the date of final
publication. v
ADDRESS: Interested persons are invited
to submit written comments,
suggestions, or objections regarding
these proposed regulations to:
Administrator of Veterans Affairs
{271A), 819 Vermont Avenue, NW,
Washington, DC 20420. All written
comments-will be available for public
inspection only in the Veterans Services
Unit, room 132, of the above address,
between the hours of 8 a.m. and 4:30
p.m. Monday through Friday (except
holidays} until January 4, 1984.

FOR FURTHER INFORMATION CONTACT:
Ms. Ana M. del Toro, Office of Equal
Opportunity, {202) 389-2150.

SUPPLEMENTARY INFORMATION:
Background

In November 1975, Congress enacted
the *'Age Discrimination Act” (42 U.S.C.
6101, et seq.) as part of the
“Amendments to the Older Americans
Act” {Pub. L. 94-135). At the time, the
express purpose of the Act was to
prohibit unreasonable discrimination
based on age in programs and activities
receiving Federal financial assistance,
including the “State and Local Fiscal
Assistance Act of 1972, The Act also
permitted federally assisted programs
and activities, and recipients of Federal
funds, to continue to use: (1) Some age
distinctions, and (2) “reasonable factors
other than age.” The Act applies to
persons of all ages.

‘Prior to the promulgation of any
regulations, the Act required the
Commission on Civil Rights to conduct a
study of age discrimination in Federally
funded programs and activities. The
Commission transmitted its study to the -
President and the Congress on January
10, 1978. The Commission published the
second part of its study in January 1979.
The Act also required each affected
Federal agency to respond to the
Commission’'s findings and
recommendations.

After the receipt of the report of the
Commission on Civil Rights and the
Federal agency responses to the report,
the Congress considered amendments to
the Age Discrimination Act of 1957. In

October 1978, Congress amended the
Act (Pub. L. 95-487). Congress struck the
word “unreasonable” from the
statement of purpose clause, so that the
purpose of the Act is to prohibit
discrimination based on age in programs
and activities receiving Federal financial
assistance. However, the Congress
retained the exceptions to the
prohibition against age discrimination.
Thus the Act still permits the use of: (1)
Some age distinctions, and (2)
“reasonable factors other than age.”

The Act required the Department of .
Health and Human Services (HHS),
formerly the Department of Health,
Education and Welfare, to develop and
issue governmentwide regulations to
guide the development of specific
regulations by each Federal agency that
administers programs of Federal
financial assistance. HHS's final
governmentwide regulations were
published in the Federal Register on
June 12, 1979 (45 CFR Part 90).

The Act and the governmentwide
regulations require VA to issue
proposed and then final regulations
applicable to its specific federally
assisted programs and activities. In
addition to publishing specific
regulations consistent with the
governmentwide regulations, the
following actions will be taken by VA in
connection with the implementation of
the Act:

1. An appendix, listing all age
distinctions which appear in Federal
statutes and regulations and which
affect VA's programs of financial
assistance, will be included in the final
regulations. )

2. VA must review any age distinction

.it imposes on its recipients by

regulations or by administrative action
in order to determine whether these
distinctions are permissible under the
Act. This review must be completed
within 12 months after publication of
Va's final regulations and must be
published for public comment in the
Federal Register.

. 3. VA must review the effectiveness of
its regulations 30 months after their
effective date. The review is to be
published in the Federal Register with
an opportunity for public comment.

Overview of the Regulations

These regulations are divided into
four major sections: General; Standards
for Determining Age Discrimination;
Responsibilities of Recipients; and
Investigation, Conciliation, and
Enforcement Procedures.

The “General” section of the
regulations explains the purpose of VA's
age discrimination regulations and
defines terms used throughout the

document. Section 18.503(j} defines the
term “recipient.” It should be noted that
these regulations do not apply to
assistance programs administered by
the Federal government directly to
beneficiaries, e.g., individual payment of
veterans’ benefits (compensation).
However, the regulations may apply
whenever direct aid is provided to an
individual on condition that the aid be
spent in providing services or benefits to
others.

The general and specific prohibitions
against discrimination on the basis of
age (§ 18.511), as well as the exceptions
to those prohibitions (§ 18.513), are set
forth in the sections under “Standards
for Determining Age Discrimination.” As
a general rule, under the regulations, no
person in the United States shall, on the
basis of age, be excluded from
participation in, be denied the benefits
of, or be subjected to discrimination
under any program or activity receiving
financial assistance from the VA.

The Act contains several exceptions
which limit the general prohibitions
against age discrimination. Section
304(b){1) of the Act permits. the use of
age distinctions which are based on
reasonable-factors other than age. The
regulations provide definitions for two
terms which are essential to an
understanding of those exceptions:
“normal operation” and “statutory
objective” (§ 18.513). “Normal
operation" means the operation of a
program or activity without significant

.changes that would impair its ability to
. meet its objectives. “Statutory

objective" is defined to mean any
purpose which is explicitly stated in a
federal statute, State statute or local
statute or ordinance. ’ .

The regulations establish a four-part
test, all parts of which must be met for
an explicit age distinction to satisfy one
of the statutory exceptions and to
continue in use in a federally assisted
program (§ 18.513). This four-part test
will be used to scrutinize age
distinctions which are imposed in the
administration of VA's assisted
programs, but which are not explicitly
authorized by a Federal, State or local
statute. ) '

Recipients of VA funds are permitted
to take an action otherwise prohibited
by the Act, if the action is based on
“reasonable factors other than age.” In
that event, the action may be taken
though it has a disproportionate effect
on persons of different ages. However,
according to the regulations (§ 18.515),
the factor other than age must bear a
direct and substantial relationship to the

‘program’s normal operation or to the

achievement of a statutory objective.
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Sections under “Responsibilities of
Recipients” explain the duties of VA ]
recipients. VA recipients are responsible
for ensuring that their programs and
activities are in compliance with the Act
and these regulations (§ 18.531).

Where a VA recipient initially
receiving funds makes those funds
available to a subrecipient, the recipient
must notify subrecipients of their
obligations under the Act and these
regulations (§ 18.532).

Each recipient of Federal financial
assistance must sign an assurance that
it will comply with the Act and its
regulations. The VA may require
recipients employing the equivalent of
15 or more full-time employees to
examine their use of age distinctions
under the Act as part of a compliance
review or a complaint investigation
conducted by the VA (§ 18.533). .

~ Each VA recipient must make
available to the VA upon request
information that the VA determines is
necessary to establish whether the
recipient is in compliance with the Act
and these regulations. Recipients must
allow the VA reasonable access to
books, records, other recipient facilities
and sources of information to the extent
necessary to determine compliance with
the Act and its regulations (§ 18.541).

The sections under “Investigation,
Conciliation, and Enforcement
Procedures” establish the procedures for
investigation, conciliation, and
enforcement of the Act. These
procedures reflect the procedural
requirements of HHS's governmentwide
regulations.

Section 18.543 introduces mediation
into the complaint process for age

_discrimination. The VA will refer all
complaints of discrimination under the
Act to the Federal Mediation and
Conciliation Service (FMCS), which was
designated by the Secretary of HHS to
manage the mediation process.
Complainants and recipients are
required to participate in the effort to
reach a mutually satisfactory mediated
settlement of the complaint. Mediation
may last no more than 60 days from the
date the responsible agency official
receives the complaint. No further action
will be taken by VA in connection with
a successfully mediated complaint.
However, VA will investigate
complaints which are unresolved after
mediation or are reopened because the
mediation agreement is violated.

Finally, the regulations permit the VA
to disburse withheld funds to an
appropriate alternate recipient. The
alternate recipient must be in-
compliance with the regulation and must
demonstrate the ability to achieve the

goals of the program for which funds
were originally extended.

Regulatory Requirements
Regulatory Flexibility Act

The Administrator of Veterans Affairs
hereby certifies that these proposed
regulations will not, if promulgated,
have a significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-602.
Pursuant to 5 U.S.C. 605({b), these
proposed regulations therefore are
exempt from the initial and final
regulatory flexibility analyses
requirements of sections 603 and 604.

Executive Order 12291

The VA has determined that these
regulations are nonmajor in accordance
with Executize Order 12291, Federal
Regulation. The annual effect on the
economy will be less than $100 million.
They will not result in any major
increases in costs or prices for anyone.
They will have no significant adverse
effect on competition, employment,
investment, productivity, innovation, or
on the ability of the United States-based
enterprises to compete in domestic or
export markets.

Paperwork Reduction Act

The information collection
requirements-contained in these
regulations (§§ 18.532 and 18.542) will be
submitted to OMB for review under
Section 3504(h) of the act. Comments on
the information collection requirements
should be directed to: Office of
Information and Regulatory Affairs of
OMB, Attention: Dick Eisinger,
Washington, DC 20503 (202-395-6880).

List of Subjects in 38 CFR Part 18

Administrative practice and
procedure, Age discrimination,
Authority delegations, Civil rights,
Handicapped.”

Approved: October 24, 1983.

By direction of the Administrator.

Everett Alvarez, Jr.,
Deputy Administrator.

38 CFR Part 18 is amended by adding

a new Subpart E to read as follows:

PART 18—NONDISCRIMINATION IN
FEDERALLY ASSISTED PROGRAMS
OF THE VETERANS ADMINISTRATION

Subpart E—Nondiscrimination on the Basis
of Age

General

Sec.

18.501 Purpose.
18.502 Application.
18.503 Definitions.

Standards for Determining Age

Discrimination

Sec.

18.511 Rules against age discrimination.

18.512 Definitions of “normal operation”
and “statutory objective.”

18.513 Exceptions to the rules against age
discrimination; normal operation or
statutory objective of any program or
activity.

18.514 Exceptions to the rules against age

" discrimination; reasonable factors other
than age.

18.515 Burden of proof.

18.516 Affirmative action by recipients.

Responsibilities of Veterans Administration
Recipients

18.531 General }esponsibililies.

18.532 Notice to subrecipients.

18.533 Assurance of compliance and
recipient agsessment of age distinctions.

18.534 Information requirements.

Investigation, Conciliation, and Enforcement
Procedures

18.541
18.542
18.543

Compliance reviews.

Complaints.

Mediation.

18.544 Investigation.

18.545 Prohibition against intimidation or
retaliation. -

18.546 Compliance procedure.

18.547 Hearings, decisions, post-termination
proceedings.

18.548 Remedial action by recipient.

18.549 Alternate funds disbursal procedure.

18.550 Exhaustion of administrative

- remedies.

Authority: Age Discrimination Adt of 1975,

_ as amended, 42 U.S.C. 6101, et seq.; 45 CFR

Part 90 (1979).

Subpart E—Nondiscrimination on the
Basis of Age

. General

§ 18.501 Purpose,.

The purpose of these regulations is to
set out VA (Veterans Administration)
policies and procedures under the Age
Discrimination Act of 1975 and the
governmentwide age discrimination
regulations at 45 CFR Part 90. The Act
and the governmentwide regulations
prohibit discrimination on the basis of
age in programs or activities receiving
Federal financial assistance. The Act
and the governmentwide regulations
permit federally assisted programs and
activities, and recipients of Federal
funds, to-continue to use age distinctions
and factors other than age which meet
the requirements of the Act and its
implementing regulations. _

(42 U.S.C. 6101-6107)

§ 18.502 Application.

{a) These regulations apply to any
program or activity receiving Federal
financial assistance provided by the VA
directly or through another recipient.
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(b} These regulations do not apply to:

(1) An age distinction contained in
that part of a Federal, State, or local
statute or ordinance adopted by an
elected, general purpose legislative body
which:

(i) Provides any benefits or assistance
to persons based on age; or

(ii} Establishes criteria for
participation in age-related terms; or

(iii) Describes intended beneficiaries
or target groups in age-related terms.

(2) Any employment practice of any
employer, employment agency, labor
organization, or any labor-management
joint apprenticeship training program,
except any program or activity receiving
Federal financial assistance for public
service employment under the
Comprehensive Employment and
Training Act (CETA), 29 U.S.C. 801 et
seq.

(42 U.S.C. 6101-6107)

§ 18.503 Definitions.

As used in these regulations: '

(a) “Act” means the Age .
Discrimination Act of 1975, as amended
(Title 11 of Pub. L. 94-135, 42 U.S.C. -
6101-6107.) .

(b) “Action” means any act, activity,
policy, rule, standard, or method of
administration; or the use of any policy,
rule, standard, or method of
administration. .

(c) “Administrator’” means the
Administrator of Veterans Affairs or
designees.

(d) ““Age” means how old a person is,
or.the number of elapsed years from the
date of a person’s birth.

(e) ""Age discrimination” means
unlawful treatment based on age. -

(f) “Age distinction” means any action
using age or an age-related term.

(g) “Age-related term"” means a word
or words which necessarily imply a
particular age or range of ages (for
example, “children,” “adult,” “older
persons,” but not “student”).

(h) “Day" means calendar day.

(i) “Federal financial assistance™
means any grant, entitlement, loan,
cooperative agreement, contract (other
than a procurement contract or a
contract of insurance or guaranty), or
any other arrangement by which a
Federal agency or department provides
or otherwise makes available assistance
in the form of:

(1) Funds; er

(2) Services of Federal personnel; or

(3) Real and personal property or any
interest in or use of property, including:

(i) Transfers or leases of property for
less than fair market value or for
reduced consideration; and

(ii) Proceeds from a subsequent
transfer or lease of property if the

Federal share of its market value is not
returned to the Federal Government.

(j) “Recipient’” means any State or its
political subdivision, any
instrumentality of a State or its political
subdivision, any public or private
agency, institution, organization, or
other entity, or any person to which
Federal financial assistance is extended,
directly or through another recipient.
Recipient includes any successor,
assignee, or transferee, but excludes the
ultimate beneficiary of the assistance.

(k) "Subrecipient” means any of the
entities in the definition of “recipient” to
which a recipien} extends or passes on
Federal financial assistance. A
subrecipient is generally regarded as a
recipient of Federal financial assistance
and has all the duties of a recipient in
these regulations.

{I) “United States” means the fifty
States, the District of Columbia, Puerto
Rico, the Virgin Islands, the Canal Zone,
the Trust Territories of the Pacific
Islands, the Northern Marianas, and the
territories and possessions of the United
States.

(42 U.S.C. 6101-6107)

Standards for Determining Age
Discrimination

§18.511 Rules against age discrimination.

The rules in this section are limited by
the exceptions contained in §§ 18.513
and 18.514 of these regulations.

(a) General rule. No person in the
United States shall, on the basis of age,
be excluded from-participation in, be
denied the benefits of, or be subjected to
discrimination under, any program or
activity receiving Federal financial
assistance.

(b} Specific rules. A recipient may not,
in any program or activity receiving
Federal financial assistance, directly or

- through contractual licensing, or other

arrangements, use age distinctions or

take any other actions which have the

effect, on the basis of age, of:

(1) Excluding individuals from,
denying them the benefits of, or
subjecting them to discrimination under,
a program or activity receiving Federal
financial assistance; or

(2) Denying or limiting individuals in
their opportunity to participate in any
program or activity receiving Federal
financial assistance.

(c) The specific forms of age
discrimination listed in paragraph (b) of
this section do not necessarily constitute
a complete list.

{42 U.5.C. 6101-6107)

§ 18.512 Definitions of “normal operation”
and “statutory objective.”

For the purpose of these regulations,
the terms “normal operation” and
“statutory objective” shall have the
following meaning:

(a) “Normal operation” means the
operation of a program or activity
without significant changes that would
impair its ability to meet its objectives.

(b) “Statutory objective” means any
purpose of a program or activity
expressly stated in any Federal statute,
State statute, or local statute or
ordinance adopted by an elected,
general purpose legislative body.

(42 U.S.C. 6101-6107)

§ 18.513 Exceptions to the rules against
age discrimination; normal operation or
statutory objective of any program or
activity.

A recipient is permitted to take an
action, otherwise prohibited by § 18.511,
if the action reasonably takes into
account age as a factor necessary to the

-normal operation or the achievement of

any statutory objective of a program or
activity. An action reasonably takes into
account age as a factor necessary to the
normal operation or the achievement of
any statutory objective of a program or
activity, if: :

(a) Age is used as a-measure or
approximation of one of more other
characteristics; and

(b) The other characteristic(s) must be
measured or approximated in order for
the normal operation of the program or
activity to continue, or to achieve any
statutory objective of the program or
activity; and

(c) The other characterictic(s) can be
reasonably measured or approximated
by the use of age; and

(d) The other characteristic{s) are
impractical to measure directly on an
individual basis.

(42 U.S.C. 6101-6107)

§ 18.514 Exceptions to the rules against
age discrimination; reasonable factors
other than age.

A recipient is permitted to take an
action otherwise prohibited by § 18.511
which is based on a factor other than
age, even though that action may have a
disproportionate effect on persons of
different ages. An action may be based
on.a factor other than age only if the
factor bears a direct and substantial
relationship to the normal operation of
the program or activity or to the
achievement of a statutory objective.

(42 U.S.C. 6101-6107)
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§ 18.515 Burden of proof.

The burden of proving that an age
distinction or other action falls within
the exceptions outline in §§ 18.513 and
18.514 is on the recipient of Federal
financial assistance.

(42 U.S.C. 6101-6107)

§ 18.516 Affirmative act‘ion by recipients.

Even in the absence of a finding of
discrimination, a recipient may take
affirmative action to overcome the
effects of conditions that resulted in
limited participation in the recipient's
program or activity on the basis of age.
{42 U.S.C. 6101-6107)

Responsibilities of Veterans
Administration Recipients

§ 18.531 General responsibilities.

Each VA recipient must ensure that its
programs and activities are in
compliance with the Act and these
regulations.

" {42 U.S.C. 6101-6107)

§ 18.532 Notice of subrecipients.

Where a recipient passes on Federal
financial assistance from the VAto _
programs and activities of subrecipients,
the recipient shall provide the
subrecipients written notice of their
obligations under the Act and these
regulations with respect to such
programs and activities.

(42 U.S.C. 6101-6107)

§ 18.533 Assurance of compliance and
recipient assessment of age distinctions.

(a) Each recipient of Federal financial
assistance from the VA shall sign a
written assurance as specified by the
Administrator that it will comply with
the Act and these regulations.

- (b} Recipient assessment of age
distinctions. (1) As part of a compliance
review under § 18.541 or complaint
investigation under § 18.544, the
Administrator may require a recipient
employing the equivalent of 15 of more
employees to complete a written self-
evaluation, in a manner specified by the
responsible agency official, of any age
distinction imposed in its programs or
activities receiving Federal financial
assistance from the VA to assess the
recipient’s compliance with the Act.

(2) Whenever an assessment indicates
a violation of the Act or these
regulations, the recipient shall take
corrective action.

(42 U.S.C. 6101-6107}

§ 18.534 Information requirements.
Each recipient shall:
(a) Make available upon request to
the VA information necessary to
determine whether the recipient 1s

complying with Act and these
regulations.

(b) Permit reasonable access by the
VA to the books, records, accounts, and
other recipient facilities and sources of
information to the extent necessary to
determine whether the recipient is in
compliance with the Act and these
regulations.

(42 U.S.C. 6101-6107)

Investigation, Conciliation and
Enforcement Procedures

§ 18.541 Compliance reviews.

(a) The VA may conduct compliance
reviews and preaward reviews of
recipients or use other similar
procedures that will permit it to
investigate and correct violations of the
Act and these regulations. The VA may
conduct these reviews even in the
absence of a complaint against a
recipient. The review may be as
comprehensive as necessary to
determine whether a violation of these
regulations has occurred.

(b) If A compliance review or
preaward review indicates a violation of
the Act or these regulations, the VA will
attempt to achieve voluntary
compliance with the Act. If voluntary
compliance cannot be achieved, the VA
may institute enforcement proceedings
as described in § 18.546.

(42 U.S.C. 6101-6107)

© §18.542 Complaints.

{(a) Any person, individually or as a
member of a class or on'behalf of others,
may file a complaint with the VA
alleging discrimination prohibited by the
Act or these regulations based on an
action occurring on or after July 1, 1979.
A:complainant shall file a complaint
within 180 days from the date the

-complainant first had knowledge of the

alleged act of discrimination. However,
for good cause shown, the VA may
extend this time limit. Complaints may
be submitted to the Director, Office of
Equal Opportunity (006B), Veterans
Administration, 810 Vermont Avenue,
NW, Washington, DC 20420. '

{b) The. VA will attempt to facilitate
the filing of complaints wherever
possible, including taking the following
measures:

(1) Accepting as a sufficient
complaint, any written statement which,
identifies the parties involved and the
date the complainant first had

- knowledge of the alleged violation,
describes generally the action or

practice complained of, and is signed by
the complainant.

(2) Freely permitting a complamant to
add information to the complaint to

meet the requirements of a sufficient
complaint.

(3) Widely disseminating information
regarding the obligations of recipients
under the Act and the these regulations.

{4) Notifying the complainant and the
recipient of their rights and obligations
under the complaint procedure,
including the right to have a
representative at all stages of the

.. complaint procedure.

(5) Notifying the complainant and the
recipient (or their representatives) of
their right to contact the VA for
information and assistance regarding
the complaint resolution process.

(c) The VA will return to the
complainant any complaint outside the
jurisdiction of these regulations, and
will state the reason(s) why it is outside
the jurisdiction of these regulations.

(42 U.S.C. 6101-6107)

§ 18.543 Mediation. '

(a) Referral of complamts for ’
mediation. The VA will refer to the
Federal Mediation and Conciliation
Service all complaints that:

(1) Fall within the jurisdiction of the
Act and these regulations; and

(2) Contain all information necessary
for further processing.

(b) Both the complainant and the
recipient shall participate in the
mediation process to the extent
necessary to reach an agreement or
make an informed judgment that an
agreement is not possible. However, the
recipient and the complainant need not
meet with the mediator at the same
time.

(c) If the complainant and the
recipient reach an agreement, the
mediator shall prepare a written
statement of the agreement and have the
complainant and recipient sign it. The
mediator shall send a copy of the
agreement to the VA. The VA will take
no further action on the complaint
unless the complainant or the recipient
fails to comply with the agreement.

(d) The mediator shall protect the
confidentiality of all information
obtained in the course of the mediation
process. No mediator shall testify in any
adjunctive proceeding, produce any
document, or otherwise disclose any
information obtained in the course of
the mediation process without prior
approval of the head of the mediation
agency. '

_{e} The VA will use the mediation
process for a maximum of 60 days after
the responsible agency official receives
a complaint.

8] _Medlatlon ends if:

'
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(1) 60 days elapse from the time the
responsible agency official receives the
‘complaint; or

(2) Prior to the end of that 60-day
period, an agreement is reached; or

(3) Prior to the end of that 60-day
period, the mediator determines that an
agreement cannot be reached.

(g) The mediator shall return
unresolved complaints to the VA.

(42 U.S.C. $101-6107)

§ 18.544 Investigation.

(a) Informal investigation. (1) The VA -
will investigate complaints that are
reopened because of a violation of a
mediation agreement.

(2) As part of the initial mvestlgatlon
the VA will use informal fact finding
methods, including joint or separate
discussions with the complainant and
recipient to establish the fact and, if
possible, settle the complaint on terms
that are mutually agreeable to the
parties. The VA may seek the assistance
of any involved State program agency.

(3) The VA will put-any agreement in
writing and have it signed by the parties
and an authorized official from the VA.

(4) The settlement shall not affect the
operation of any other enforcement
effort of the VA, including compliance
reviews and investigation of other

‘complaints which may involve the
recipient.

(5) A settlement need not contain an
admission of discrimination or other
wrongdoing by the recipient nor should
it be considered a finding of
discrimination against the recipient.

(b) Formal investigation. If the VA

“cannot resolve the complaint through
informal investigation, it will begin to
develop formal findings through further
investigation of the complaint. If the
investigation indicates a violation of
these regulations, the VA will attempt to
obtain voluntary compliance. If
voluntary compliance cannot be
achieved, the VA may institute
enforcement proceedings as described in
§ 18.546.

{42 U.S.C. 6101-6107) "

§ 18.545 Prohibition against intlmldatzon
. or retaliation.

A recipient may not engage in acts of
intimidation or retaliation against any
person who:

(a) Attempts to assert a right
protected by the Act or these .
regulations; or

{b) Cooperates in any medlatlon
investigation, hearing, or other part of
the VA's investigation, conciliation, and
enforcement process.

{42 U.S.C. 6101-6107)

§ 18.546 Compliance procedure.

{(a) The VA may enforce the Act and”
these regulations through:

(1) Termination of Federal financial
assistance from the VA with respect to a
recipient’s program or activity that has
violated the Act or these regulations.
The determination of the recipient's
violation may be made only after a

. recipient has had an opportunity for a

hearing on the record before an
administrative law judge. Therefore,
cases which are settled in mediation, or
prior to a hearing, will not involve

~ termination of a recipient's Federal

financial assistarice from the VA.

(2) Any other means authorized by
law including but not limited to:

(i} Referral to the Department of
Justice for proceedings to enforce any
rights of the United States or obligations
of the recipient created by the Act or
these regulations.

(ii) Use of any requirement of or
referral to any Federal, State, or local
government agency that will have the
effect of correcting a violation of the Act
or these regulations.

(b} The VA will limit any termination
under paragraph (a)(1) of this section to
the particular program or activity or part
of such program and activity of a
recipient that the VA finds to be in
violation of the Act or these regulations.
The VA will not base any part of a
termination on a finding with respect to
any program or activity of the recipient
which does not receive Federal financial
assistance from the VA.

.- (c) The VA will take not action under

paragraph (a) of this section until:

(1) The Administrator has advised the
recipient of its failure to comply with the
Act and these regulations and has
determined that voluntary comphance
cannot be obtained.

(2) Thirty days have elapsed after the
Administrator has sent a written report
of the circumstances and grounds of the
action to the committees of the Congress
having legislative jurisdiction over the
Federal program or activity involved.
The Administrator will file a report
whenever any action is taken under
paragraph (a) of this section.

(d) The VA also may defer granting
new Federal financial assistance from
the VA to a recipient when a hearing
under paragraph (a)(1} of this section is
initiated.

(1) New Federal financial assistance
from the VA includes all assistance for
which the VA requires an application or
approval, including renewal or
continuation of existing activities, or
authorization of new activities during
the deferrabperiod. New Federal
financial assistance from the VA does
not include increases in funding

resulting solely from a change in the
formula or method of computing awards,
nor does it include assistance approved
prior to the beginning of a hearing under
paragraph (a)(1) of this section.

(2) The VA will not begin a deferral

_until the recipient has received a notice

of an opportunity for a hearing under
paragraph (a}{1) of this section. The VA
will not continue a deferral for more
than 60 days unless a hearing has begun
within that time or the time for
beginning the hearing-has been
extended by mutual consent of the
recipient and the Administrator. The VA

. will not continue a deferral for more

than 30 days after the close of the
hearing, unless the hearing results in a
finding against the recipient,

(42 U.S.C. 6101-6107)

§ 18.547 Hearings, decisions, post-
termination proceedings.

Certain VA procedural provisions
applicable to Title VI of the Civil Rights
Act of 1964 apply to the VA enforcemen*
of these regulations. They are found at
§§ 18.9 through 18.11 and Part 18b of this
title.

(42 U.S.C. 6101-6107)

§ 18.548 - Remedial action by recipient.
where the VA finds that a recipient

"has discriminated on the basis of age,

the recipient shall take any remedial
action that the VA may require to
overcome the effects of the
discrimination. If another recipient
exercises control over the recipient that
has discriminated, the VA may require
both recipients to take remedial action.
(42 U.S.C. 6101-6107)

§18.549 Alternate funds disbursal
procedure.

(a) When the VA withholds funds
from a recipient under these regulations,
the Administrator may disburse the
withheld funds directly to an alternate
recipient: any public or non-profit
private organization or agency, or State
or political subdivision of the State.

(b} The Administrator will require any
alternate recipient to demonstrate:

(1) The ability to comply with these
regulations; and

(2) The ability to achieve the goals of
the Federal statute authorizing the
program or activity.

(42 U.S.C. 6101-6107}

§ 18.550 Exhaustion of administrative
remedies.

(a) A complainant may file a civil
action following the exhaustion of
administrative remedies under the Act.
Administrative remedies are exhausted
if:
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(1) 180 days have elapsed since the
complainant filed the complaint and the
VA has made no finding with regard ta
the complaint; or

(2) The VA issues any finding in favor
of the recipient.

{b} If the VA fails to make a fmdmg
within 180 days or issues a finding in
favor of the recipient, the VA will:

(1) Promptly advise the complainant
of this fact; and

(2) Advise the complainant of his or
her right to bring a civil action for
injunctive relief; and

(3) Inform the complainant that:

(i} The complainant may bring a civil
action only in a United States district
court for the district in which the
recipient is found or transacts business;

(i) A complainant prevailing in a civil
actio has the right to be awarded the
costs of the action, including reasonable
attorney’s fees, but the complainant
must demand these costs in the
complaint;

(iii) Before commencing the action, the
compainant shall give 30 days notice by
registered mail to the Administrator, the
Attorney General of the United States,
and the recipient;

{iv) The notice must state: the alleged
violation of the Act; the relief requested;
the court in which the complainant is
bringing the action; and, whether or not
attorney's fees are demanded in the
event the complainant prevails; and

(v) The complainant may not bring
action if the same alleged violations of
the Act by the same recipient is the
subject of a pending action in any court
of the United States.

(42 U.S.C. 6101-6107)

[FR Doc. 83-31119 Filed 11-17-83; 8:45 am|
-BILLING CODE 8320-01-M

ENVIRONMENTAL PROTECTION
-AGENCY

(40 CFR Part 52)
[A-5-FRL 2471-3)

Approval and Promulgation of
Implementation Plans; Indiana

AGENCY: U.S. Env1ronmental Protection
Agency (EPA).

ACTION: Proposed rulemaking.

SUMMARY: On March 15, 1983, the
Indiana Air Pollution Control Board
(IAPCB) submitted revisions to the total
suspended particulate (TSP) and sulfur.
dioxide (SO:) portions of its State
Implementation Plan (SIP). The revisions
are in the form of operating permits for
the Sisters or Providence Convent in St.
Mary-of-the-Woods, Indiana. EPA is
today proposing approval of this

revision. EPA believes approval of this
revision will not interfere with the
attainment and maintenance of the
appropriate National Ambient Air
Quality Standards (NAAQS).

pDATE: Comments must be received on or
before December 19, 1983.

ADDRESSES: Comments on this action
should be addressed to: Gary Gulezian,
Chief, Regulatory Analysis Section
{5AR~26), U.S. Environmental Protection
Agency, Region, V, 230 South Dearborn
Street, Chicago, Illinois 60604.

Capies of the revision to the Indiana
SIP are available for inspection at the
following addresses:

Environmental Protection Agency,
Region V, Air and Radiation Branch,
230 South Dearborn Street, Chicago,

“Illinois 60604; and

Air Pollution Control Division, Indiana
Board of Health, 1330 W. Michigan
Street, Indianapolis, Indiana 46206.

FOR FURTHER INFORMATICON CONTACT:
Toni Lesser, Air and Radiation Branch,
U.S. Environmental Protection Agency,”
230 S. Dearborn Street, Chicago, Illinois
60604; (312) 886-6037. :

SUPPLEMENTARY INFORMATION: The
Sisters of Providence Convent in St.
Mary-of-the-Woods, Indiana is located
in Vigo County, 6.5 km from the
industrialized center of Terre Haute.
Vigo County (including the area around
the Sisters of Providence) is designated
attainment for TSP, except for a small
area in Terre Haute which in
nonattainment. Although the entire
county is designated as nonattainment
for SO,, EPA approved on May 13; 1982
{47 FR 20583) an SO; Part D strategy for
Vigo County. EPA has reviewed this SIP
revision and is proposing approval of
this revision. A detailed review of this
SIP revision is contained in EPA's
Technical Support Documents of August
2, 1983, January 11, 1983, and October 7,
1982.

The SO, limits proposed in the
opérating permit reflect a reduction in
the current 1255 tons per year allowed
by Indiana’s SIP Rule 325 IAC 7-1 to
509.6 tons per year. The emission limit
for this source in lbs/MMBTU is not
being changed. Since the current
emission level was previously modeled
as a part of the Part D strategy, and
demonstrated to be adequate to ensure
attainment and maintenance of the
ambient air quality standards, EPA
believes that the proposed lower annual
emission limit will also protect the SO
NAAQS.

The TSP SIP limits proposed in the
operating permit will retain the annual
emission limits as listed in Indiana’s
Rule 325 IAC 6-1-13, but will raise the

hourly limits from 20.52 lb/hr to 42.6 1b/
hr on boilers 2 and 3 and from 24.24 1b/
hr to 32.86 Ib/hr on boilers 5,7, and 8.
This change in hourly emission limits
will not cause an increase in actual
emission from these boilers, because the
proposed emission limits represent
status quo emissions. Again, the
emission limit in Ibs/MMBTU is not
being changed.

Additionally, screening analyses
submitted by the local air pollution
control agency demonstrate that the
revised hourly emission limits will not
interfere with the attainment and
maintenance of the TSP NAAQS.

EPA is providing a 30-day comment
period on-this proposed rulemaking
action. Public comment received on or
before December 19, 1983 will be
considered in EPA’s final rulemaking.
When possible, comments should be
submitted in triplicate. All comments
will be available for inspection during
normal business hours at the Region V
Office listed at the beginning of this
notice. Please call the contact person
listed at the beginning of this notice,
before visiting the Region V Office.

The Office of Management of Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291. :

Under 5 U.S.C. 605(b), the
Administrator has certified that SIP
approvals do not have a significant
economic impact on a substantial
number of small entities (See 46 FR
8709).

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Particulate Matter, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations.

This proposed rulemaking is issued
pursuant to the authority of Section 110
of the Clean Air Act, as amended 42
U.S.C. 7410.

Dated: September 29, 1983.
Robert Springer,
Acting Regional Administrator.
{FR Doc. 83-30958 Filed 11-17-83; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 52
[A-1-FR 2471-4]

Approval and Promuigation ot
Implementation: Plans; Massachusetts;
Petroleum Liquid Storage in External
Floating Roof Tanks

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan revision
submitted by -the Commonwealth of
Massachusetts. This revision will reduce
emissions from petroleum ligtiid storage
in external floating roof tanks. The
intended effect of this action is to
control the emissions of volatile organic
compounds as required under Part D of
the Clean Air Act.

DATES: Comments must be received on
or before December 19, 1983. Public
comments on this document are
requested and will be considered before
taking final action on this SIP revision.
ADDRESSES: Comments may be mailed
to Harley F. Laing, Director, Air
Management Division, Room 2312, JFK
Federal Bldg., Boston, MA 02203. Copies
of the submittal and EPA's evaluation
are available for public inspection
during normal business hours at the
Environmental Protection Agency, Room
2111, JFK Federal Bldg., Boston, MA
02203 and the Department of
Environmental Quality Engineering,
Division of Air Quality Control, One
Winter Street, 8th floor, Boston, MA
02108.

FOR FURTHER INFORMATION CONTACT:
Cynthia L. Greene (617) 223-5131.
SUPPLEMENTARY INFORMATION: On May
4, 1983, Massachusetts submitted a
revision to its ozone State
Implementation Plan. This revision, 310
CMR 7.02(12)(a)(1e) adds the control of
petroleum storage in external floating
roof tanks to Massachusetts Regulation
310 CMR 7.02(12), “Organic Material,
Bulk Plants and Terminals Handling
Organic Material.” The regulation
requires that external floating roof tanks
be fitted with a continuous secondary
seal or an equivalent device by
November, 1984. The installed seals will
also be inspected semi-annually.

In the 1982 SIP, submitted on
September 9, 1982 and published on
November'9, 1983 (48 FR 51480), the
State committed to a regulation
developed schedule with a compliance
date of December 31, 1983. This SIP
revision changes that date to November
1, 1984.

EPA’s Control Technique Guideline
(CTG) (EPA 4502-79-004) allows one
year from the regulation’s effective date
for compliance. Because of the time
necessarily involved in federal approval
of a SIP revision, the effective date of
this May 4, 1983 revision will most likely
not be until November, 1983 when the
Final Rulemaking Notice (FRN) is
published. It, therefore, is reasonable to
give the industry additional time to
comply with the regulation.

In the final submittal, DEQE will

" confirm that this SIP revision changes

the compliance date from that which
was committed to in the 1982 SIP
development schedule (December 31,
1982) to November 1, 1984.

Background

On July 21, 1981, Massachusetts
submitted its existing Regulation 310
CMR 7.02(12) for petroleum liquid
storage in external floating roof tanks.
We found that the regulation was not
consistent with EPA guidance as
referenced in the CTG: “Control of
Violatile Organic Emissions from
Petroleum Liquid Storage, External
Floating Roof Tanks,”" because it did not
require secondary seals, inspection of
those seals or a compliance date. On
February 8, 1982, (47 FR 5731) we took
no action on the submittal and asked
Massachusetts to submit an approval
regulation or federally enforceable
permits for the applicable sources.

We have the May 4, 1983 submittal
and find that it is approvable if the
State, in its final submittal, incorporates
reporting requirements into the
regulation and describes the process -
that will be used to determine the
equivalence of alternative controls.

EPA is proposing to approve the
Massachusetts State Implementation
Plan revision for petroleum liquid
storage in external floating roof tanks,
and is soliciting public comments on
issues discussed in this notice or on
other relevant matters. These comments
will be considered before taking final
action. Interested parties may
participate in the federal rulemaking
procedure by submitting written
commens to EPA at the address noted
above.

These revisions are bemg proposed
under a procedure called “parallel
processing” (47 FR 27073). If the
proposed revisions are substantially
changed in areas other than those
identified in this notice, EPA will
evaluate those changes and may publish
a revised Notice of Proposed
Rulemaking. If no substantial changes
are made other than those areas cited in
this Notice, EPA will publish a Final
Rulemaking Notice on the revisions. The
final rulemaking action by EPA will
occur only after the SIP revision has
been adopted by the Commonwealth
and submitted to EPA for incorporation
into the SIP. “Parallel processing”, it is
estimated, will reduce the time
necessafy for final approval of these SIP
revisions by 3 to 4 months.

Proposed Action

EPA is proposing to approve the |
revision to 310 CMR 7.02(12){a) 1e,

“Organic Material, Bulk Plants and
Terminals Handling Organic Material,”
for the control of petroleum liquid
storage in external floating roof tanks,
with the understanding that prior to
final rulemaking: (1) The regulation will
specify that records will be kept fora .
minimum of 2 years, be available to the
Director and subject to additional

" requirements upon the Director’s

request, (2) the Department will describe
the process that will be used to
determine the equivalence of alternative
controls.

Under 5 U.S.C. 605(b), the -
Administrator has certified that SIP
approvals do not have a significant
economic impact on a substantial
number of small entities (See 46 FR
8709).

The Office of Management and Budget
has exempted this Rule from the
requirements of Section 3 of Executive
Order 12291.

The Administrator's demsmn to
approve or disapprove the plan revision
will be based on whether it meets the
requirements of Sections 110(a)(2) (A)-

" (K} and 110(a}{3) of the Clean Air Act, as

amended, and EPA regulations in 40 .
CFR Part 51. This revision is being
proposed pursuant to Sections 110(a)
and 301{a) of the Clean Air Act, as
amended (42 U.S.C. 7410(A) and
7601(A)).

List of Subjects in 40 CFR Part 52

Air pollution control, Carbon
monoxide, Hydrocarbons,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozgne, Particulate
matter, Sulfur oxides.

Dated: July 18, 1983.

Michael R. Deland,

Regional Administrator, Region I.
[FR Doc. 83-30959 Filed 11-17-83; 8:45 am|]
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1 and 61
[CC Docket No. 83-992]

Amendment of the Commission’s
Rules With Regard to Tariffs

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; correction.

SUMMARY: This document corrects
typographic error in the Notice of
Proposed Rule Making affecting Parts 1
and 61 of the Commission’s Rules,
published October 24, 1983, 48 FR 49033.
The affected rule section governs the
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time for filing consolidated replies to
petitions against tariff filings.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Stan Wiggins, Tariff Division, Common
Carrier Bureau, Federal
Communications Commission,
Washington, D.C. 20554, (202) 632-6917.

Erratum

In the matter of amendments of Parts 1 and
61 of the Commission’s rules; CC Docket No.
83-992, '

Released: November 10, 1983.

§ 1.773 [Corrected]

1. Proposed § 1.773(b)(1)(iv), set out in
Appendix E of the Notice, should read
as follows:

{iv) Where all petitions against a tariff
filing have not been filed on the same
day, the publishing carrier may file a-
consolidated reply to all the petitions.
The time for filing such a consolidated
reply will begin to run on the last date
for timely filed petitions, as fixed by
(a)(2)(i)~(iii} of this section, and the date
on which the consolidated reply is due
will be governed by (b)(1)(i)-(iii) of this
section.

This corrects the second paragraph of
the Erratum released October 27, 1983.

Federal Communications Commission.
Jack D. Smith, ’ '
Chief, Common Carrier Bureau.

{FR Doc. 83-31132 Filed 11-17-83; 8:45 am|
BILLING CODE 6712-01-M
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DEPARTMENT OF AGRICULTURE
Office of the Secretary

President’s Task Force on Food
Assistance; Meeting

In compliance with the Federal
Advisory Committee Act (5 U.S.C. App.
1) the United States Department of
Agriculture announces the following
meeting:

Name: President’s Task Force on Food
Assistance. .

Date: December 2, 1983.

Time: 9:00-4:00.

Place: Faneuil Hall, Congress and State
Streets, Boston, Massachusetts.

Type of Meeting: Open hearings. Persons
wishing to speak at the hearing should call or
write the Task Force on Food Assistance,

. New Executive Office Building, Room 2020,
720 Jackson Place, NW., Washington, D.C.
20503 (Telephone: 202-395-3454) in order to
obtain a place on the agenda.

Contact for Further Information: Ms. Irene
Lankford, Food and Nutrition Service, U.S.
Department of Agriculture, Room 1103, 3101
Park Center Drive, Alexandria, Virginia 22302
(Telephone: 703-756-3065).

Done at Washington, D.C. this 14th day of
November 1983.

John J. Franke, Jr.,

Assistant Secretary for Administration.
{FR Doc. 83-31066 Filed 11-17-83; 8:45 am)

BILLING CODE 3410-01-M

Cooperative State Research Service
Committee of Nine; Meeting

In accordance with the Federal
Advisory Committee Act of October 6,
1972 (Pub. L. 92463, 86 Stat. 770-776),
the Cooperative State Research Service
announces the following meeting:

Name: Committee of Nine.

Date: December 7, 1983.

Time: 8:00 a.m.-4:00 p.m.

Place: Breckenridge King's Inn, 9600
Natural Bridge Road, St. Louis, Missouri

Type of Meeting: Open to public. Persons
may participate in the meeting as time and
space permit.

Comments: The public may file written
comments before or after the meeting with
the contact person listed below.

Purpose: To evaluate and recommend
proposals for cooperative research on
problems that concern agriculture in two or
more States, and to' make recommendations
for allocation of regional research funds
appropriated by Congress under the Hatch
Act for research at the State agricultural
experiment stations.

Contact Person for Agenda and More
Information: Dr. Estel H. Cobb, Recording
Secretary, U.S. Department of Agriculture,
Cooperative State Research Service, _
Washington, D.C. 20250; telephone: 202/447~
4329.

Done at Washington, D.C,, this 10th day of
November 1983.

John Patrick Jordan,

Administrator, Cooperative State Research
Service.

[FR Doc. 8331079 Filed 11-17-83; 8:45 am)

BILLING CODE 3410-22-M

CIViL AERONAUTICS BOARD

Foreign Air Carrier Permits; AeroPeru
etal.
AGENCY: Civil Aeronautics Board.

ACTION: Notice of order to show cause;
Order 83-11-56..

SUMMARY: The board proposes to deny
the foreign air carrier permit
applications of AeroPeru (Empresa de
Transportes Aereo del Peru), Aeronaves
del Peru, S.A. and Compania de
Aviacion “Faucett,” S.A.

Objections

All interested persons having
objections to the Board's tentative
findings and conclusions, as described
in the order cited above, shall, no later
than November 18, 1983, file a statement
of such objections with the Civil
Aeronautics Board {20 copies, addressed
to Dockets 32089, 32945, 33546, 34168,
36637, 40850, and 35755 Docket Section,
Civil Aeronautics Board, Washington,
D.C. 20428) and mail copies to all
affected carriers and the Departments of
State and Transportation.

A statement of objections must cite
the docket number and must include a
summary of testimony, statistical data,
or other such supporting evidence.

If no objections are filed, the Board

will issue an order which will make final -

the Board's tentative findings and
conclusions and issue a final order
denying the foreign air carrier permit
applications of AeroPeru, Aeronaves,
and Facuett.

To get a copy of the complete order,
request it from the C.A.B. Distribution
Section, Room 100, 1825 Connecticut
Avenue, NW., Washington, D.C. 20428,
(202) 673-5432. Persons outside the
Washington metropolitan area may send
a posteard request. * |

For further information, contact Don
Hainbach, (202) 673-6035, Bureau of
International Aviation, Civil
Aeronautics Board, Washington, D.C.
20428. . -

By the Civil Aeronautics Board: November
15, 1983.

Phyllis T. Kaylor,

Secretary.

{FR Doc. 83-31211 Filed 11-17-83; 8:46 am)
BILLING CODE 6320-01-M

DEPARTMENT OF COMMERCE
International Trade Administration
[A-570-007)

Initiation of Antidumping Duty
Investigation; Barium Chloride From
the People’s Republic of China

AGENCY: International Trade
Administration, Commerce.

ACTION: Notice.

SUMMARY: On the basis of a petition
filed in proper form with the United
States Department of Commerce, we are
initiating an antidumping duty
investigation to determine whether
barium chloride from the People’s
Republic of China (PRC]) is being, or is
likely to be, sold in the United States at
less than fair value. We are notifying the
United States International Trade
Commission (ITC) of this action so that
it may determine whether imports of this
merchandise are materially injuring, or
are threatening to materially injure, a
United States industry. If the

-investigation proceeds normally, the ITC

will make its preliminary determination
on or before December 9, 1983 and we
will make ours on or before April 2,

-1984. :

EFFECTIVE DATE: November 18, 1983.

FOR FURTHER INFORMATION CONTACT:
John R. Brinkmann, Office of
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Investigations, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, D.C. 20230
telephone: (202) 377-4929.

SUPPLEMENTARY INFORMATION: On
October 25, 1983, we received a petition
in proper form from Chemical Products
Corporation of Cartersville, Georgia, the
only known producer of barium chloride
in the United States. In compliance with
the filing requirements of § 353.36 of the
Commerce Regulations (19 CFR 353.36),
the petition alleges that imports of the
subject merchandise from the PRC are
being, or are likely to be, sold in the
United States at less than fair value
within the meaning of section 731 of the
Tariff Act of 1930, as amended (19
U.S.C. 1673} (the Act), and that these
imports are materially injuring, or are
threatening to materially injure, a
United States industry. Critical
circumstances have been alleged under
section 733(e} of the Act. We will make
a determination regarding this issue on
or before the date of our preliminary
determination.

The petition further alleges that the
- PRC'is a state-controlled economy
country within the meaning of the Act. It
alleges that sales of barium chloride in
the PRC do not permit a determination
of foreign market value and that there is
no non-state-controlled economy
country at a stage of economic
development comparable to the PRC.
Therefore, for the purposes of
determining the foreign market value of
this product, the petitioner suggests that
the Department use the constructed
value of the product in the PRC. In
determining the constructed value-of
barium chloride in the PRC, the
petitioner quantified the factors of
production based on its own production
factors and on its knowledge of
production methods in the PRC. The
factors of production were valued in the
U.S., from data available to petitioner, to
arrive at an ex-factory constructed
value for barium chloride imported into
the U.S. from the PRC. The ex-factory
U.S. price was developed by the
petitioner from FOB warehouse prices
offered to United States customers by
importers of barium chloride from the -
PRC.

Initiation of Investigation

Under section 732(2) of the Act, we
must determine, within 20 days after a
petition is filed, whether it sets forth the
allegations necessary for the initiation
of an antidumping duty investigation
and whether it contains information
reasonably available to the petitioner
supporting the allegations. We have

examined the petition filed by the sole
domestic manufacturer of barium
chloride, and we have found that it
meets the requirements of section 732(b)
of the Act. Therefore, we are initiating
an antidumping duty investigation to
determine whether barium chloride from
the PRC is being, or is likely to be, sold
at less than fair value in the United
States. If our investigation proceeds
normally, we will make our preliminary
determination by April 2, 1984.

Scope of Investigation

The merchandise covered by this
investigation is barium chloride, a
chemical compound having the formula
BaC12 or BaC12-2H20. Barium chloride
is currently classified under item
417.7000 of the Tariff Schedules of the
United States Annotated.

Notification to the ITC

Section 732(d) of the Act requires us
to notify the ITC of this action and to
provide it with the information we used
to arrive at this determination. We will
notify the ITC and make available to it
all nonprivileged and nonconfidential
information. We will also allow the ITC
access to all privileged and confidential
information in our files, provided it
confirms that it will not disclose such
information either publicly or under an
administrative protective order without
the written consent of the Deputy
Assistant Secretary for Import
Administration.

Preliminary Determination by ITC

The ITC will determine within 45 days
of the date the petition was received
whether there is a reasonable iridication
that imports of barium chloride from the
PRC are materially injuring, or are likely
to materially injure, a United States
industry. If its determination is negative,
the investigation will terminate;
otherwise this investigation will proceed
according to the statutory procedures.

Signed: November 10, 1983.

Alan F. Holmer, ~

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 83-31110 Filed 11-17-83; 8:45 am|
BILLING CODE 3510-25-M

[A~570-006]

Initiation of Antidumping Duty
Investigation: Barium Carbonate From
the People’s Repubilic of China

AGENCY: International Trade
Administration, Commerce.

ACTION: Notice.

SUMMARY: On the basis of a petition
filed in proper form with the United
States Department of Commerce, we are
initiating an antidumping duty
investigation to determine whether
barium carbonate from the People's
Republic of China (PRC) is being, or is
likely to be, sold in the United States at
less than fair value. We are notifying the

"United States International Trade

Commission (ITC) of this action so that
it may determine whether imports of this
merchandise are materially injuring, or
are threatening to materially injure, a
United States industry. If the
investigation proceeds normally, the ITC
will make its preliminary determination
on or before December 9, 1983 and we
will make ours on or before April 2,
1984.

EFFECTIVE DATE: November 18, 1983.

FOR FURTHER INFORMATION CONTACT:
John R. Brinkmann, Office of
Investigations, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, D.C. 20230,
telephone: (202) 377-4929.

SUPPLEMENTARY INFORMATION: On

" October 25, 1983, we received a petition

in proper form from Chemical Products
Corporation of Cartersville, Georgia, on
behalf of the barium carbonate industry
in the United States. In compliance with
the filing requirements of § 353.36 of the
Commerce Regulations (19 CFR 353.36),
the petition alleges that imports of the
subject merchandise from the PRC are
being, or are likely to be, sold in the
United States at less than fair value
within the meaning of section 731 of the
Tariff Act of 1930, as amended (19
U.S.C. 1673)(the Act}, and that these
imports are materially injuring, or are
threatening to materailly injure, a
United States industry. Critical
circumstances have been alleged under
section 733(e) of the Act. We will make
a determination regarding this issue on
or before the date of olr preliminary
determination. .

The petition further alleges that the
PRC is a state-controlled economy
country within the meaning of the Act. It
alleges that sales of barium carbonate in
the PRC do not permit a determination
of foreign market value and that the
Department of Commerce must choose a
non-state-controlled economy country to
be used as a surrogate for the purposes
of determining the foreign market value
of this product.

The petitioner suggests Mexico or
Brazil as possible surrogate countries
and supports its allegation of sales at
less than fair value by comparing the
average ex-factory sales price of barium
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carbonate in each of these countries to
the average ex-factory price of barium
carbonate imported into the United
States from the PRC. The ex-factory U.S.
price was developed by the petitioner
from FOB warehouse prices offered to
United States customers by importers of
barium carbonate from the PRC. The ex-
factory sales prices in Mexico and
Brazil were obtamed from producers in
those countries.

Initiation of Investigation

Under section 732(c) of the Act, we
must determine, within 20 days after a
petition is filed, whether it sets forth the
allegations necessary for the initiation
of an antidumping duty investigation
and whether it contains information
reasonably available to the petitioner
supporting the allegations. We have
examined the petition filed on behalf of
the barium carbonate industry in the
United States, and we have found that it
meets the requirements of section 732(b)
of the Act. Therefore, we are initiating
an antidumping duty investigation to
determine whether barium carbonate
from the PRC is being, or is likely to be,
sold at less than fair value in the United
States. If our investigation proceeds
normally, we will make our preliminary
determination by April 2, 1984.

Scope of Investigation

The merchandise covered by this
investigation is barium carbonate, a
chemical compound having the formula
BaCO3. Barium carbonate is currently
classified under item 472.0600 of the
Tariff Schedules of the United States
Annotated.

Notification to the ITC

Section 732(d) of the Act requires us
to notify the ITC of this action and to
provide it with the information we used
to arrive at this determination. We will
,notify the ITC and make available to it
“all nonprivileged and nonconfidential
information. We will also allow the ITC
access to all privileged and confidential
information in our files, provided it
confirms that it will not disclose such
information either publicly or under an
administrative protective order without
the written consent of the Deputy
Assistant Secretary for Import
Administration.

Preliminary Determination by ITC

The ITC will determine within 45 days
of the date the petition was received
whether there is a reasonable indication
that imports of barium carbonate from
the PRC are materially injuring, or are
likely to materially injure, a United
States industry. If its determination is
nega/tive, the investigation will

terminate; otherwise this investigation
will proceed according to the statutory
procedures.

Alan F. Holmer,

Deputy Assistant Secretary for Import
Administration.

November 10, 1983.

[FR Doc. 83-31111 Filed 11-17-83: 8:45 am}

BILLING CODE 3510-25-M

{C201-017]

Initiation of Countervailing Duty
Investigation; Bricks From Mexico

AGENCY: International Trade
Administration, Commerce.

ACTION: Notice.

SUMMARY: On the basis.of a petition
filed with the U.S. Department of
Commerce, we are initiating a
countervailing duty investigation to
determine whether manufacturers,
producers, or exporters in Mexico of
bricks as described in the “Scope of
Investigation” section below, receive
benefits which constitute bounties or |
grants within the meaning of the .
countervailing duty law. If our
investigation proceeds normally, we will
make our preliminary determination on
or before January 17, 1984.

EFFECTIVE DATE: November 18, 1983.
FOR FURTHER INFORMATION CONTACT:
Deborah A. Semb, Office of
Investigations, Import Administration,
International Trade Administration, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, D.C. 20230, telephone (202)
377-3534.

SUPPLEMENTARY INFORMATION:

Petition

On October 24, 1983, we received a
petition filed on behalf of the Brick
Institute of Texas, whose members
produce bricks. In compliance with the
filing requirements of § 355.26 of the
Commerce Regulations (19 CFR 355.26),
the petition alleges that manufacturers,
producers, or exporters in Mexico of
bricks receive, directly or indirectly,
bounties or grants within the meaning of
section 303 of the Tariff Act of 1930, as
amended (the Act).

Mexico is not a “country under the"
Agreement” within the meaning of
section 701(b} of the Act, and therefore
section 303 of the Act applies te this
investigation. The merchandise being
investigated is dutiable, and there are
no “international obligations” within the
meaning of section 303(a)(2) of the Act
which require an injury determination.
Therefore, under this section the
domestic industry is not required to

allege that, and the U.S. International
Trade Commission is not required to
determine whether, imports of this

. product cause or threaten material

injury to a U.S. industry.
Initiation of Investigation

Under section 702(c) of the Act, we
must determine, within 20 days after a
petition is filed, whether a petition sets
forth the allegations necessary for the
initiation of a countervailing duty
investigation and whether it contains
information reasonably available to the
petitioner supporting the allegations. We
have examined the petition on brick,
and we have found that the petition
meets those requirements.

Therefore, we are initiating a
countervailing duty investigation to
determine whether the manufacturers,
producers, or exporters in Mexico of
bricks, as described in the “Scope of
Investigation” section of this notice.
receive bounties or grants. If our
investigation proceeds normally, we will
make our preliminary determination by

_]anuary 17, 1984.

Scope of the Investigation

The products covered by this
investigation are magnesite refractory
bricks; unglazed solid bricks; and
unglazed hollow bricks. These products
are respectively classified under item
numbers 531.2400, 532.1120 and 532.1140
of the Tariff Schedules of the United
States Annotated (TSUSA).

Allegations of Bounties or Grants

The petition alleges that
manufacturers, producers, or exporters
in Mexico of brick receive the following
benefits which constitute bounties or
grants; preferential federal tax credits
and exemptions (CEPROFI); preferential
preexport and export financing
(FOMEX); import duty reductions and
exemptions; the Encaje Legal Financing;
Fund for Industrial Development
(FONEI); depreciation advantages under
the development program; tax rebates
for exports (CEDIs); and preferential
prices because of regional discounts for
natural gas, other fuels and
transportation. In addition, we will
include in this investigation the Mexican
government programs which, in prior
cases, we have found might confer
countervailable benefits; i.e., Guarantee
and Development Fund for Medium and
Small Businesses (FOGAIN}); Mexican
Institute for Foreign Trade (IMCE); Trust
for Industrial Parks, Cities, and
Commercial Centers (FIDEIN); National
Preinvestment Fund for Studies and
Projects (FONEP); National Fund for
Industrial Promotion (FOMIN};
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preferential federal and state investment
incentives; government financed
technology development; preferential
vessel, freight, terminal, and insurance
benefits; accelerated depreciation
allowances; and investment credits for
new machinery.

Dated: November 14, 1983.
Judith H. Bello,

Acting Deputy Ass:stant Secretary for Import

Administration. 4

{FR Doc. 83-31109 Filed 11-17-83; 8:45 am|
BILLING CODE 3510-DS-M

[A-588-019]

Preliminary Determinations of Sales at
Less Than Fair Value; Cyanuric Acid
and Its Chlorinated Derivatives From
Japan Used in the Swimming Poo!
Trade

AGENCY: International Trade
Administration, Commerce.
ACTION: Notice of preliminary
determinations.

SUMMARY: We have preliminarily
determined that cyanuric acid and its
chlorinated derivatives from Japan used
in the swimming'pool trade are being, or
are likely to be, sold in the United States
at less than fair value. We have notified
the United States International Trade
Commission of our determinations, and
we have directed the United States
Customs Service to suspend the
liquidation of certain entries of the
subject merchandise which are entered,
or withdrawn from warehouse, for
consumption, on or after the date of
publication of this notice and to require
a cash deposit or bond for each such
entry in ap amount equal to the
estimated dumping margins as described
in the “Suspension of Liquidation”
section of this notice.

If these investigations proceed
normally, we will make our final
- determinations by January 24, 1984.
EFFECTIVE DATE: November 18, 1983.

FOR FURTHER INFORMATION CONTACT:
Mary Martin or Mary Jenkins, Office of
Investigations, Import Administration,
International Trade Administration, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, D.C. 20230, telephone: (202]
377-1778 or 377~1756.

SUPPLEMENTARY INFORMATION:

Preliminary Determinations

We have preliminarily determined
‘that there is a reasonable basis to
believe or suspect that cyanuric acid
and its chlorinated derivatives (CA&CD)
from Japan used in the swimming pool
trade are being, or are likely to be. sold

in the United States at less than fair
value, as provided in section 733 of the
Tariff Act of 1930, as amended {the Act).

We have found that the foreign
market value of CA&CD exceeded the
United States price on 82.2 percent of
the sales. These margins ranged from 0.0
percent to 52.7 percent. The overall
weighted-average margins on all sales
compared are 4.8 percent for cyanuric
acid, 36.4 percent for trichloro
isocyanuric acid, and 24.6 percent for
dichloro isocyanurates.

If these investigations proceed
normally, we will make our final
determinations by January 24, 1984.

Case History

On June 3, 1983, we received a petition
filed by Monsanto Industrial Chemicals

" Co. In accordance with the filing

requirements of section 353.36 of the
Commerce Department Regulations, the
petitioner alleged that CA&CD from
Japan for use in the swimming pool
trade are being, or are likely to be, sold
in the United States at less than fair
-value within the meaning-of section 731
of the Act, and that these imports are

.materially injuring, or are threatening to

materially injure, a United States

industry. Critical circumstances were

also alleged under sectxon 733(e} of the
ct.

After reviewing the petition, we _
determined that it contained sufficient
grounds to initiate antidumping
investigations. We notified the U.S.

International Trade Commission (ITC)

of our action and initiated investigations
on June 20, 1983 (48 FR 29037). On July
18, 1983, the ITC found that there is a’
reasonable indication that imports of
CA&CD are materially injuring a United
States industry.

The petition alleged that Shikoku -
Chemicals Corp. (Shikoku), Nissan
Chemical Industries, Ltd. (Nissan), and
Nippon Soda Co., Ltd. produce CA&CD
for export to the United States. The
Department has determined that
Shikoku and Nissan are manufacturers
or producers which account for 100
percent of the merchandise under
investigation exported to the United
States during the period of investigation.

, We are not examining sales by Nippon

Soda Co., Ltd. because it appears that it
never exported the merchandise under
" investigation to the United States either
prior to or during the period of
investigation.

Questionnaires were sent on ]uly 8.
1983, to Shikoku and Nissan and to
Mitsubishi Corp. (Mitsubishi), Toyo
Menka Kaisha (Toyo Menka), and
Sumitomo Shoji Kaisha Ltd. (Sumitomo),
trading companies which export the

merchandise under investigation to the

United States. Responses were received
from Shikoku and Nissan on August 25
and September 6, 1983, respectively.
Responses were received from
Sumitomo, Mitsubishi, and Toyo Menka
on August 19, August 25, and September
2, 1983, respectively.

On October 20, 1983, the petitioner
alleged that home market sales of
CA&CD are being made at less than the
cost of production in Japan. Since we
did not receive this allegation in time for
consideration in our preliminary
determinations, we will investigate
whether home market sales of CA&CD
are being made at prices which are less
than their cost of production for our
final determinations.

On October 24, 1983, the petitioner
submitted various comments regarding
the adequacy of the questionnaire
responses received in these proceedings
and various claims for adjustments
made by Nissan. To date, the petitioner
has not properly served copies of this
submission on respondents as required
by § 353.46(a) of the Commerce
Regulations. Therefore, we have not
considered this submission in reaching
our preliminary determinations.

On October 31, 1983, supplemental
questionnaires on cost of production
were sent to Shikoku and Nissan.

Scope of Investigation

“The merchandise covered by these
investigations is cyanuric acid {also
know as isocyanuric acid) and its
chlorinated derivatives {dichloro
isocyanurates, i.e. sodium dichloro
isocyanurate, potassium dichloro
isocyanurate, sodium dichloro
isocyanurate dihydrate; and trichloro
isocyanuric acid), used in the swimming
pool trade. For purposes of these
investigations we have categorized the
merchandise as cyanuric acid, dichloro
isocyanurates, and trichloro isocyanuric
acid, which we preliminarily determine
are separate classes or kinds of
merchandise. We base this
determination on the fact that the
chemical compositigns of these products
are distinct. Further, cyanuric acid is a
raw material used as the basis for
production of the chlorinated
derivatives. By comparison, dichloro
isocyanurates and trichloro iscocyanuric
acid are sued as swimming pool
disinfectants. Trichloro isocyanuric acid
dissolves more slowly than dichloro
isocyanurates, and thus lasts longer,
Each of these three products is sold in
three basis consistencies: Powder,
granular, and tablet. .

This merchandise is currently
classifiable under item number 425.1050



52458

Federal Register / Vol. 48, No. 224 / Friday, November 18, 1983 / Notices

of the Tariff Schedules of the United
States Annotated (TSUSA).

We investigated sales of CA&CD by
the two manufacturers for the period
January 1, 1983, to June 30, 1983.

Fair Value Comparison

To determine whether sales of the
subject merchandise in the United
States were made at less than fair value,
we compared the United States price
with the foreign market value. No
comparisons were made sales by
Shikoku of sodium dichloro
isocyanurate dihydrate because there
was insufficient information to make
adequate comparisons and the U.S.
sales were only 7 percent of total U.S.
sales of dichloro isocyanurates by the
company.

United States Price

As provided in section 772(b) of the
Act, we used the purchase price of the
subject merchandise to represent the
United States price because sales were
made to unrelated Japanese trading
firms for export to the United States and

" the manufacturers knew the destination
-of the merchandise at the time of sale.
We calculated the purchase price for
Shikoku and Nissan based on the c.i.f.
port of exportation packed price. We
made deductions for Japan inland freight
and insurance.

Foreign Market Value

We calculated home market prices .
based on c.i.f. packed prices on sales to
unrelated distributors. From these prices
we deducted inland freight and
insurance. We made circumstance of
sale adjustments for differences
between U.S. and home market credit
costs in accordance with § 353.15 of the
Commerce Regulations. We made an
adjustment for differences in home
market and U.S. packing costs, pursuant

-to 773(a)(1) of the Act. We also made
adjustment, where appropriate, for
differences in composition of similar
merchandise in accordance with
§ 353.16 of the Commerce Regulations.
For Shikoku we make a circumstance of
sale adjustment for advertising as an
assumption of a purchasers costs in
accordance with § 353.15 of the
Commerce Regulations.

Shikoku also claimed circumstance. of
sale adjustments for rebates, discounts
based upon competitive circumstances,
salesmen’s salaries and traveling
expenses, and technical services. Nissan
claimed circumstance of sale
adjustments for sales commissions,
communication expenses, travel
expenses, and promotion expenses. We
did not allow any of these adjustments,
because they do not appear to be

directly related to the sales of the
merchandise under investigation in

"accordance with § 353.15 of the

Commerce Regulations. We will
examine these claims in detail during
our verifications of the companies’ data
and may consider them for our final
determinations.

Petitioner suggests that foreign market
value calculations be limited to sales in
Japan of the merchandise under
investigation used in the swimming pool
trade, rather than all sales of this
merchandise regardless of use. We have
not followed petitioner’s suggestion.
Section 773(a)(1)(A) of the Act provides
that foreign market value is the price at
which “such or similar merchandise” is
sold or offered for sale in the country of
exportation. Under section 771(16) of the
Act, the preferred definition of such or
similar merchandise is “(A) The
merchandise which is the subject of an
investigation and other merchandise
which is identical in physical
characteristics with, and was produced
in the same country by the same person
as, that merchandise” (italics supplied).
If section 771(16)(A) cannot be satisfied,
section 771(16)(B) provides that the
preferred alternate definition of such or

‘similar merchandise is:

- Merchandise

(i) Produced in the same country and
by the same person as the merchandise
which is the subject of the investigation;

(ii) Like that merchandise in
component material or materials and in
the purposes for which used; and

(iii} Approximately equal in
commercial value to that merchandise.

We preliminarily determine that the
CA&CD produced or manufactured by
Shikoku and Nissan for sale in the home
market, to either the swimmingpool
trade or elsewhere, is identical in
physical characteristics to all
merchandise under investigation, except
Nissan’s U.S. exports of several grades
of cyanuric acid in granular form.
Therefore, except for those Nissan
granular sales, we made home market

comparisons on the basis of the section
771(16)(A) definition of such or similar
merchandise.

Regarding Nissan's U.S, exports of
several grades of granular cyanuric acid,
we adjusted Nissan’s home market price
for powdered cyanuric acid because
Nissan had no home market sales of the
granular grades during the period of
investigation. These adjustments, made
pursuant to § 353.16 of the Commerce
Regulations, reflect additional ’
manufacturing costs incurred in
coverting Nissan's powdered cyanuric
acid into the various granular grades
exported to the United States. We
preliminary determined that the Nissan

home market price for powdered
cyanuric acid (based on all home market
sales, regardless of whether they are
sold to the swimming pool trade or
elsewhere) is the appropriate basis for
making the granular adjustments
because the section 771{16)(B) criteria
for such or similar merchandise are
satisfied. The powdered merchandise
sold in the home market and the
granular grades exported to the United
States are: (1) Both produced or
manufactured in Japan by Nissan, (2)
have similar or identical component
materials and have the same uses (i.e. to
make the chlorinated derivatives), and
(3) have approximately equal
commercial value.

Therefore, in accordance with section
773(a) of the Act, we calculated foreign
market value based on all Nissan and
Shikoku home market sales of CA&CD,
regardless of the industry to which sold.

Negative Determination of Critical
Circumstances

Petitioner alleged that imports of
CA&CD from Japan present “critical
circumstances” within the meaning of
section 733(e) of the Act. Critical
circumstances exist if the Department
has a reasonable basis to believe or
suspect that: (1)(a) There is a history of
dumping in the United States or
elsewhere of the merchandise under
investigation, or {b) the person by whom
or for whose account, the merchandise
was imported knew or should have
known that the exporter was selling the
merchandise under investigation at less
than its fair value; and (2) there have
been massive imports of the
merchandise under investigation over a
relatively short period. Petitioner

.alleged that the importers knew or
should have known the exporters were
selling at less than fair value and that
there have been massive imports of the
subject products over a relatively short
period of time.

In determining whether there is a
reasonable basis to believe or suspect
that there have been massive imports
over.a relatively short period, we
considered the following factors: Recent
import penetration levels; changes in
import penetration since the date of the
ITC's preliminary affirmative
determination of injury; whether imports
have surged recently; whether recent
imports are significantly above the
average calculated over several years
(January 1980-June 1983); and whether
the pattern of imports over that 3% year
period may be explained by seasonal
swings. Based upon these factors, we
preliminarily determine that imports of
the products covered by these 1
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investigations do not appear massive
over a relatively short period. Therefore,
we preliminarily determine that critical
circumstances do not exist.

Suspension of Liquidation

In accordance with section 733(d) of
the Act, we are directing the United
States Customs Service to suspend
liquidation of entries of CA&CD from
Japan for use in the swimming pool
trade (except cyanuric acid produced by
Nissan) which are entered, or
withdrawn from warehouse, for
consumption, on or after the date of
publication of this notice in the Federal
Register. The Customs Service shall
require a cash deposit or the posting of a
bond equal to the estimated weighted-
average amount by which the foreign
market value of the merchandise subject
to these.investigations exceeds the
United States price. The suspension of
liquidation will remain in effect until
further notice. The weighted-average
margins are as follows:

Weighted-
average
Manufacturers, producers, and exporters margin
percentage
Nissan:
Cyanuric Acid 0
Trichloro Isocy ic Acid - 86
Dichloro Isocy t 326
Shikoku:
Cyanuric Acid 8 176
Trichloro Isocyanuric ACH ........cceeiverenseveansneeeenns ] 345
Dichloro |socya 40.3
All other manufacturers, producers, and export-
ers:
Cyanuric Acid 48
Trichloro isocy ic Acid 246
Dichloro Isocy 36.4
Verification

In accordance with section 776(a) of
the Act, we will verify the data used in
reaching our final determinations in
these investigations. -

ITC Notification

In accordance with section 733(f) of
the Act, we will notify the ITC of our
determinations. In addition, we are
making available to the ITC all
nonprivileged and nonconfidential
information relating to these
investigations. We will allow the ITC
access to all privileged and confidential
information in our files, provided the
ITC confirms that it will not disclose
such information, either publicly or
under an administrative protective
order, without the written consent of the
Deputy Assistant Secretary for Import
Administration.

Public Comment

In accordance with § 353.47 of the
Commerce Regulations, if requested, we
will hold a public hearing to afford

interested parties an opportunity to
comment on these preliminary
determinations at 10:00 a.m. on
December 20, 1983, at the United States
Department of Commerce, Room 3092,
14th Street and Constitution Avenue,
N.W., Washington, D.C. 20230.
Individuals who wish to participate in
the hearing must submit a request to the
Deputy Assistant Secretary for Import
Administration, Room 3099B, at the
above address within 10 days of this
notice's publication. Requests should

*contain: {1) The party's name, address,

and telephone number; (2) the number of
participants; (3) the reason for attending;
and (4) a list of the issues to be
discussed. In addition, prehearing briefs
in at least 10 copies must be submitted
to the Deputy Assistant Secretary by
December 13, 1983. Oral Presentations
will be limited to issues raised in the
briefs. All written views should be filed
in accordance with 19 CFR 353.46 within
30 days of publication of this notice, at
the above address and in at least 10
copies.

Alan F. Holmer,

Deputy Assistant Secretary for Import
Administration.

November 10, 1983.

{FR Doc 83-3112 Filed 11-17-83; 8:45 am]
BILLING CODE 3510-DS-M

Industry Policy Advisory Committee

. for Trade Policy Matters; Open

Meeting

A meeting of the Industry Policy
Advisory Committee for Trade Policy
Matters (IPAC) will be held December 2
and 3, 1983, at the Saddlebrook
Conference Center, State Road 54,
Wesley Chapel, Florida 34249. The
Committee provides advice to U.S.
policymakers with respect to the
operation of any trade agreement once
entered into, and with respect to other.
matters arising in connection with the
administration of the trade policy of the
United States.

Agenda: December 2 and 3: 9a.m. to 5
p.m.—discussion of industrial policy;
drafting position paper; issuing
statement.

The meeting will be open to the public
with a limited number of seats .
available. For further information,
contact Clare Soponis.at AC 202 377-
3268. n

Dated: November 14, 1983.
James R. Phillips,
Acting Deputy Assistant Secretary for
Industry Projects.
[FR Doc. 83-31200 Filed 11-17-83; 8:45 am]
BILLING CODE 3510-DR-M '

National Oceanic and Atmospheric
Administration

Marine Mammals; Issuance of General
Permit; Volcano Isle Wholesale Fish
Co. of Hawaii

A general permit was issued on
November 7, 1983, to the Volcano Isle
Wholesale Fish Company of Hawaii, to
take by harassment marine mammals \

-incidental to commercial fishing

operations under Category 5: “Other
Gear,” pursuant to 50 CFR 216.24.

The general permit allows the taking
of an undetermined number of
bottlenose dolphins, rough-toothed
dolphins, and false killer whales
annually by certificate holders operating
under this permit within the U.S. fishery
conservation zone around the State of
Hawaii. The permit is valid until
December 31, 1988.

This general permit is available for
public review in the Office of the
Assistant Administrator for Fisheries,
National Marine Fisheries Service, 3300
Whitehaven Street, NW., Washington,
D.C.

Dated: November 14, 1983,
John V. Byrne,

Administrator, National Oceanic and
Atmospheric Administration, Department of
Commerce.

{FR Doc. 83-31151 Filed 11-17-83: 8:45 am|

BILLING CODE 3510-22-M

Marine Mammals; Receipt of
Application for General Permit; Pacific
Coast Federation of Fishermen’s
Associations

Notice is hereby given that the Pacific
Coast Federation of Fishermen's
Associations of Sausalito, California has
applied for general permits in the
following categories:

Category 1: Towed or Dragged Gear
Category 3: Encircling Gear, Purse

Seining not Involving the Intentional

Taking of Marine Mammals
Category 4: Stationary Gear
Category 5: Other Gear

To take marine mammals incidental to
the pursuit of commercial fishing
operations withim the U.S. fishery
conservation zone off California,
Washington and Oregon as autharized
by the Marine Mammal Protection Act
of 1972 (16 U.S.C. 1361-1407) and the
regulations thereunder.

The applications request the following
levels of take: :

\Category 1—20 California sea lions, 10
northern fur seals, 10 harbor seals,
and 10 elephant seals
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Category I1I—100 California sea lions, 25
harbor seals, and 60 small cetaceans
(pilot whales, harbor and Dall's
porpoise and common, white-sided
and bottlenosed dolphins)

" Category IV—15 northern sea lions and

5 harbor seals
Category V—1,700 California sea lions,

10 northern fur seals, 700 harbor seals,

50 elephant seals, 50 northern sea

lions and 45 small cetaceans (harhor

porpoise, Dall’s porpoise, pilot whales
and white-sided dolphins)

The applications are available for
review in the following offices:
Assistant Administrator for Fisheries,

National Marine Fisheries Service,

3300 Whitehaven Street, NW.,,

Washington, D.C.

Regional Director, National Marine
Fisheries Service, Northwest Region,
7600 Sand Point Way, NE., BIN
C15700, Seattle, Washington 98115;
and

Regional Director, National Marine
Fisheries Service, Southwest Region,
300 South Ferry Street, Terminal
Island, California 90731.

Interested parties may submit written
views on these applications within thirty
(30) days of the date of this notice to the
Assistant Administrator for Fisheries,
National Marine Fisheries Service,
Washington, D.C. 20235.

Dated: November 14, 1983.
John V. Byrne,

Administrator, National Oceanic and
Atmospheric Administration, Depaz tment of
Commerce.

[FR Doc. 83-31152 Filed 11-17-83; 8:45 am|

BILLING CODE 3510-22-M

Mid-Atlantic Fishery Management
Council’s Scientific and Statistical
Commitiee; Public Meeting

AGENCY: National Oceanic and
Atmospheric Administration,
Commerce.

SUMMARY: The Mid-Atlantic Fishery
Management Council, established by
Section 302 of the Magnuson Fishery
Conservation and Management Act
(Pub. L. 94-265, as amended}, has
established a Scientific and Statistical
Committee which will meet to discuss
data needs for fishery management
plans; recommendations relative to
squid, mackerel and butterfish quotas -
for 1984-85, as well as other fishery
management matters.

PATE: The public meeting will convene
on Wednesday, December 14, 1983, at
approximately 10 a.m., and will adjourn
at approximately 4 p.m. The meeting
agenda may be rearranged or changed
depending upon progress on the agenda.

The meeting will take place at the Best

Western Airport Inn, Philadelphia
International Airport, Philadelphia,
Pennsylvania.

FOR FURTHER INFORMATION CONTACT:
John C. Bryson, Executive Director, Mid-
Atlantic Fishery Management Council,
Room 2115 — Federal Building, 3060
South New Street, Dover, Delaware
19901.

Dated: November 15, 1983.
William G. Gordon,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.
|FR Doc. 83-31127 Filed 11-17-83; 8:45 am)
BILLING CODE 3510-22-M

DEPARTMENT OF COMMERCE

DEPARTMENT OF LABOR

Steel Advisory Committee; Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act, 5
U.S.C. App. 1{1976), as amended, notice
is hereby given that the Steel Advisory
Committee, established on November 7,
1983 (48 FR 51165 (1983), will hold its
initial meeting on December 6, 1983 at
9:30 a.m.—4:00 p.m. The meeting will be
held in Room 4830, U.S. Department of
Commerce, Herbert Hoover Building,
14th & Constitution Avenue, NW.,
Washington, D.C. Meetings of
subcommittees established by-the
Committee in its initial meeting will be
held on the same date, at the same
location as the Committee's meeting,
between 1:00 p.m.—3:00 p.m.

The Commiltee, consisting of 24
members appointed, jointly, by the
Secretaries of Commerce and Labor
from among management and organized
labor of the domestic steel production

.industry as well as government was

established as a co-departmental
advisory committee on November 7,
1983. The Committee will address
common problems affecting the
domestic steel production industry and
make recommendations to the Cabinet
Council on Commerce and Trade for
appropriate action. The Secretaries of
Commerce and Labor will serve as Co-
chair of the Committee.

The agenda for this initial meeting
emphasizes Committee/Subcommittee
organization, membership and
preliminary work plan. For further
information regarding the Committee’s
agenda, objectives or structure, please
contact F. T. Knickerbocker, Executive

. Director, Steel Advisory Committee

(acting), whose mailing address is: Room
4836, U.S. Department of Commerce,
14th & Constitution Avenue NW,,
Washington, D.C. 20230; or phone {202)
377-2405. With regard to general
questions relating to the administration

of the Committee as required by the
Federal Advisory Committee Act, please
contact Yvonne Barnes, Departmental
Committee Management Analyst, (202)
377-4217.

The public is welcome to this initial
meeting and will be admitted to the
extent that seating is available. Persons
wishing to make formal statements
should notify the Executive Director of
the Committee in advance of the
meeting. The Chair retains the
prerogative to place limits on the
duration of oral statements and
discussions. Written statements may be
submitted before or after each session.
F. T. Knickerbocker,

Executive Director (acting) Steel Advisory
Committee.
" Dated: November 17, 1983.

|FR Doc. 83-31335 Filed 11-17-83: 11:30 am]
BILIING CODE 3510-BP-M; 4510-23-M

DEPARTMENT OF DEFENSE
Office of the Secretary of Defense

Defense Intelligence Agency Advisory
Committee; Closed Meeting

Pursuant to the provisions of
Subsection (d) of Section 10 of Pub. L.
92-463, as amended by Section 5 of Pub.
L. 84409, notice is hereby given that a
closed meeting of a Panel of the DIA

. Advisory Committee has been

scheduled as follows:

Thursday, 15 December 1983, Plaza
West, Rosslyn, VA
The entire meetmg, commencing at 0900
hours each day is devoted to the
discussion of classified information as
defined in Section 552b(c)(1), Title 5 of
the United States Code and therefore
will be closed to the public. Subject
matter will be used in a special study on
chemical and biological warfare.
Dated: November 15, 1983
M. S. Healy,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Doc. 83-31081 Filed 11-17-83; 8:45 am}
BILLING CODE 3810-01-M

Privacy Act of 1974; Deletion of a
Notice for a System of Records

AGENCY: Defense Audiovisual Agency
(DAVA), DOD.

ACTION: Deletion of a notice for a sysiem
of records.

SUMMARY: The Defense Audiovisual
Agehcy proposes to delete the notice for
a system of records subject to the
Privacy Act of 1974. The system to be
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deleted is identified as system DAVA
P102-01, entitled: "DAVA Office
General Personnel Files.” The system is
being deleted because it is no longer
subject to the Privacy Act.

DATES: This action will be effective on
December 19, 1983.

ADDRESS: Send comments to: William C
. Goforth, Lt. Col., USAF, Staff Executive _

(Attorney), Defense Privacy Board %
OSD Mail Room, Room: 3A-948, the
Pentagon, Washington, DC 20301.
Telephone (202) 694-3027.

FOR FURTHER INFORMATION CONTACT:
Randy Gully, Chief, Administrative
Services Division, Directorate for
Administration, Headquarters, Defense
Audiovisual Agency, Norton AFB, CA
92409, telephone: (714) 382-2096..
SUPPLEMENTARY INFORMATION: The
Defense Audiovisual Agency system
notices for systems of records subject to
the Privacy Act of 1974, as amended (5
U.S.C. 552a) appeared in the Federal
Register at,48 FR 36507, August 11, 1983,

Dated: November 15, 1983.
M. S. Healy, )
OSD Federal Register Liaison Officer.
Department of Defense.
{FR Doc. 83-31082 Filed 11-17-83; 8:45 am}
BILLING CODE 3810-01-M

Department of the Army
[SPKED-W]

Intent To Prepare a Draft Supplement
to the Final Environmental Impact
Statement; Sacramento River Bank
Protection Project, California.

AGENCY: Army Corps of Engineers,
DOD.

ACTION: Notice of Intent to prepare a
draft supplement to the final
environmental impact statement.

SUMMARY: 1. Proposed Action: The
Sacramento River Bank Protection
Project is a continuing construction
project authorized by the 1960 Flood
Control Act. The Act authorized
construction of 430,000 linear feet of
bank protection works to protect the
integrity of the Sacramento River Flood
Control Project levees. Construction for
this First Phase work was completed in
1975. In 1974, Congress authorized a <
Second Phase bank protection program
limited to a maximum length of 405,000
linear feet. Construction has been
completed on 182,000 linear feet and’
223,000 linear feet of bank protection
work remains to be constructed under
this authorization. The original project
area extends along the Sacramefito
River from Collinsville (River Mile 0) to
just beyond the Ord Ferry Bridge {River

Mile 184) and its tributaries. In 1982,
Congress authorized use of bank
protection funds for bank erosion
control works along the Sacramento

"River from the end of the project levees

(River Mile 184.0) to Chico Landing
(River Mile 194.0). This supplement
describes the impacts associated with
expanding of the project area upstream
to Chico Landing.

Current erosion in this new channel
reach could cause river channel changes
which would cause flows in excess of
design capacity to enter the Sacramento
River levee system resulting in eventual
levee failures. Consequently, these
excess flows threaten the integrity of the
entire Sacramento River levee system.

Proposed construction of this reach
would be to provide up to 70,000 linear
feet of bank erosion control works to
prevent these potentially catastrophic
river changes. Bank erosion control -
works will consist of reshaping the bank
slope with cut and/or fill and adding
rock armor for erosion protection.
Although Congress authorized
construction of bank erosion control
works in this area, it did not authorize
an increase in the 405,000 linear feet
limitation for the entire project.
Therefore, all work done in this area
will preclude the same amount of work
from being done within the existing
levee system of the Sacramento River
Flood Control Project.

‘e 2. Alternatives.—The only current
alternative to bank stabilization is no _
action. The current authorization
includes provisions, however, to prevent
environmental losses or to mitigate
unavoidable losses concurrently with
project construction. Up to 10 percent of
the total cost of the Second Phase work
was allowed for features such as
acquisition of environmental easements
on and adjacent to project works,
planting vegetation, and operation of
construction techniques to preserve .
environmental values.

3. Scoping of DSEIS.—Close
coordination will be maintained with
local agencies, other Federal agencies,
and interested organizations and
individuals. Analyses of potential
impacts will be assisted by this process.
Previous coordination studies have
identified the following as potentially
significant issues: Impacts to wildlife
resources along the Sacramento River
and in Butte Basin, including riparian
wildlife habitat and waterfowl habitat;
impacts to anadromous fish resources in
the Sacramento River; and impacts to
cultural resources. Cultural resources
will be evaluated site by site prior to
construction of each contract unit of
work.

4. Scoping Meetings.—Environmental
concerns related to potential future
work have been identified for adjacent
areas during previous EIS coordination.
A formal public scoping meeting will not

'be held, but one or more informal

meetings may be held with interested
agencies, organizations, and individuals
to obtain any additional views of the
public. Significant resources identified
to date include stands of riparian
vegetation and fish and wildlife
resources. Participation is invited in the
scoping and review of environnmental
concerns by all interested Federal, State,
and local agencies, and interested
organizations and individuals.

5. Water Quality Evaluation and State
Water Quality Certification.—A
404(b)(1) evaluation is being completed
and state water quality certification will
be obtained for the remaining work
pursuant to Section 401 of the Clean
Water Act.

6. Estimated Date of DSEIS.—The
draft supplement is scheduled for
availability to the public the first quarter
of 1984. '
ADDRESS: Questions about the proposed
action and draft supplement can be
answered by: Mr. Robert Verkade,
Environmental Planning Section,
Sacramento District, Corps of Engineers,
650 Capitol Mall, Sacramento, California
95814, telephone (916) 440-3120 (FTS
448-3120).

Dated: November 2, 1983.
Arthur E. Willians,
Colonel, Corps of Engineers, District
Engineer.
[FR Doc. 83-31115 Filed 11-17-83; 8:45 am]
BILLING CODE 3710-GH-M

DEPARTMENT OF EDUCATION
Office of Postsecondary Education

Public Service Education Fellowships
Program; Application Notice for Fiscal
Year 1984 '

Applications from institutions of
higher education for grants to make
fellowship awards are invited under the
Public Service Education Fellowships
Program. v

Authority for this program is
contained in Part B of Title IX of the
Higher Education Act of 1965, as
amended. (20 U.S.C. 1134d-1134g).

The Public Service Education
Fellowships Program provides grants to
institutions of higher education to
support fellowships for graduate and
professional study to students who
demonstrate financial need and who
plan to pursue a career in public service.
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Public Service fellowships are intended
- to provide graduate and professional
educational opportunities for qualified
students, particularly minorities and
women who have tradltlonally been
underrepresented in these areas.
Closing Date for Transmittal of
Applications: An application for a grant
must be postmarked or hand delivered
by January 16, 1984,
Applications Delivered by Mail: An
. application sent by mail must be
addressed to the U.S.. Department of
Education, Application Control Center,
Attention: 84.094, Washington, D.C.
20202.

An applicant must show proof of
mailing consisting of one of the
following:

(1) A legibly dated U.S. Postal Service
postmark.

(2) A legible mail receipt with the date
of mailing stamped by the U.S, Postal
Service.

(3) A dated shipping lable, invoice, or
receipt from a commercial carrier.

(4) Any other proof of mailing
acceptable to the Secretary of
Education.

If an applicant is sent through the U.S.
‘Postal Service, the Secretary does not
accept either of the following as proof of
mailing: (1) A private metered postmark,
or (2) a mail receipt that is not dated by
the U.S. Postal Service.

An applicant should note that the U.S.
Postal Service does not uniformly
provide a dated postmark. Before relying
on this method, an applicant should
check with its local poslkofflce

An applicant is encouraged to use
registered or at least first class mail.
Each late applicant will be notified that
its application will not be considered.

Applications Delivered by Hand: An
application that is hand-delivered must
be taken to the Department of
Education, Application Control Center,
Room 5673, Regional Office Building 3,
7th and D Streets, S.W., Washington,
D.C.

The Application Control Center will
accept a hand-delivered application
between 8:00 a.m. and 4:30 p.m.
(Washington, D.C. time), daily except
Saturdays, Sundays, and Federal
holidays.

An application that is hand delivered
will not be accepted after 4:30 p.m. on
the closing date.

Available Funds: The fiscal year 1984
Education Department Appropriation
Act (Pub. L. 98-139) authorizes the
funding level of $2,000,000 for this
program for fiscal year 1984. The
Secretary will give first priority to
providing continuation support for
approximately 100 fellows in good
academic standing in their second year

of study. In addition, an estimated 140
new fellowships will be supported.
Congress, in the Appropriation Act,
waived the minimum $75,000 fellowship
award to each institution.

Program Information: Each ~_
institutional applicant applying for new
fellowships under this Application -
Notice will be ranked according to the
selection criteria set out as 3¢ CFR
649.13 governing the Public Service .
Education Fellowships Program.

The Secretary makes only one-year
grant awards. Subject to conditions in
the regulations and contingent on the
appropriation of funds in subsequent
years, any continuation support needed
for students to complete degree
programs will be provided.

The Department of Education is not
bound to a specific number of grants or
to the amount of any grant unless
specified by statute or regulations.

Application Forms: Application forms
and program information packages are
expected to be ready for mailing by
November 28, 1983 and may be obtained
by writing to the Gradiate Programs
Branch, Department of Education,
(Room 3044, ROB-3), 400 Maryland
Avenue, SW., Washington, D.C. 20202.

Applications must be prepared and
submitted in accordance with the
regulations, instructions, and forms
included in the program information
packages.

The Secretary strongly urges that the
narrative portion of a Public Service
Education Fellowships Program grant
application not exceed 15 pages in
length. The Secretary further urges that
applicants not submit information that is
not requested.

Applicable Regulatwns Regulations
applicable to this program include the
following:

(1) Regulations governing the Public
Service Education Fellowships Program
(34 CFR Part 649) which were published
in the Federal Register on November 9,
1981 (46 FR 55255).

(2) Education Department General
Administrative Regulations (EDGAR)
(34 CFR Parts 74, 75, 77, and 78). .

Further Information: For further
information contact Dr. Louis ]. Venuto,
Graduate Programs Branch, U.S.
Department of Education, (Room 3044,
ROB-3), 400 Maryland Avenue, SW.,
Washington, D.C. 20202. Telephone:
(202) 245-2347,

(20 U.S.C. 1134d-1134g)

(Catalog of Federal Domestic Assistance No.
84.094, Graduate and Professional Study/
Public Service Education Fellowships
Program)

Dated: November 14, 1983.
Edward M. Elmendorf,

. Assistant Secretary for Postsecondary

Education.
[FR Doc. 83-31097 Filed 11-17-83; 8:45 am)
BILLING CODE 4000-01-M

Advisory Council on Education
Statistics

AGENCY: Advisory Council on Education
Statistics.

ACTION: Notice of meeting.

-

SUMMARY: This notice sets forth the
schedule and proposed agenda of a
forthcoming meeting of the Advisory
Council on Education Statistics. This
notice also describes the functions of
the Council. Notice of this meeting is
required under Section 10{a)(2) of the
Federal Advisory Committee Act. This
document js intended to notify the
general pubhc of their opportunity to
attend. s

DATE: December 15 and 16, 1983.

ADDRESS: 1200 19th Street NW., Room
823, Washington, D.C. 20208.

FOR FURTHER INFORMATION CONTACT:
Robena S. Gore, Executive Director,
1200 19th Street NW., (Brown Building}
Room 723-B, Washington, D.C. 20208.
Telephone—(202) 254-8227.

SUPPLEMENTARY INFORMATION: The
Advisory Council on Education
Statistics is established under section
406(c)(1) of the Education Amendments
of 1974, Pub. L. 93-380. The Council is
established to review general policies
for the operation of the National Center
for Education Statistics and is
responsible for establishing standards to
insure that statistics and analyses
disseminated by the Center are of high
quality and are not subject to political
influence.

The:meeting of the Council is open to
the public. The proposed agenda
includes: .
Update on Condition of Education

changes to reflect the condition of

education as reported in “A Nation At

Risk”

Update on the National Commission on

Excellence in Education
Report on the National Forum on

Excellence in Education
Report on review of quality control in

statistical agencies by a

_representative of the National

Academy of Sciences. '
Such old business and new business as

the chairman or membership may put

before the Council.

Records are kept of all Council
proceedings, and are available for
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public inspection at the office of the
Executive Director, Advisory Council on
Education Statistics, 1200 19th Street
NW,, (Brown Building) Room 723-B,
Washington, D.C. 20208.

. Dated: November 15, 1983.
Donald J.-6enese,

Assistant Secretary for Educational Research
and Improvement.

{¥R Doc. 83-31117 Filed 11-17-83: 8:45 am

BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY
Oftfice of the Secretary

Proposed Subsequent Arrangement;
Government of Canada

Pursuant to section 131 of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2160) notice is-hereby given of a
proposed “subsequent arrangement”
under the Agreement for Cooperation
Between the Government of the United
States of America and the Government
of Canada Concerning Civil Uses of
Atomic Energy, as amended, and the
Agreement for Cooperation Between the
Government of the United States of .
America and the International Atomic
Energy Agency (IAEA) Concerning
Peaceful Application of Atomic Energy,
as amended.

The subsequent arrangement to be
carried out under the above mentioned
agreements involves approval for the
retransfer of approximately 900 grams of
uranium enriched to about 93 percent in
the isotope U-235, for use as fuel in the
safe low power critical experiment

—reactor (Slowpoke reactor) at the
Universify of the West Indies in
Kingston, Jamaica. This proposed
retransfer is to be approved pursuant to
an IAEA project and supply agreement.

In accordance with section 131 of the
Atomic Energy of 1954, as amended, it
has been determined that the approval
of this subsequent arrangement will not
be inimical to the common defense and
security.

This subsequent arrangement will
take effect no sooner than fifteen days
after the date of publication of this
notice.

Dated: November 14, 1983,
For the Department of Energy.
George J. Bradley, Jr.,

Principal Deputy Assistant Secretary for
International Affairs.

[FR Doc. 83-31077 Filed 11-17-83: 8:45 am|

BILLING CODE 6450-01-M

Energy Information Administration

Secondary and Tertiary Storage Task
Group of the Coordinating
Subcommittee of the National
Petroleum Council’s Committee on
Petroleum Inventories and Storage
Capacity; Meeting

Notice is hereby given that the
Secondary and Tertiary Storage Task
Group of the Coordinating
Subcommittee of the National Petroleum
Council's Committee on Petroleum
Inventories and Storage Capacity will
meet in December 1983. The National
Petroleym Council was established to
provide advice, information, and
recommendations to the Secretary of
Energy on matters relating to oil and
natural gas or the oil and gas industries.
The Committee on Petroleum
Inventories and Storage Capacity will
study and update the analysis of
minimum vperating levels as well as
update the estimates of total storage
capacity available for.use. The
Subcommittee was established to
assemble information, and report to the
Committee on matters relating to
petroleum inventories and petroleum
product storage capacities. The
Secondary and Tertiary Task Group of
the Subcommittee was established to
develop a methodology to estimate more
precisely the storage capacity of the
secondary and tertiary segments of the
petroleum distribution system.

The Secondary and Tertiary Storage
Task Group will hold its meeting on
Thursday and Friday, December 8-9,
1983, starting at 9:00 a.m., in the St.

" Louis Chartres Room of the Royal .

Orleans Hotel, 621 St. Louis Street, New
Orleans, Louisiana.

The tentative agenda for the Task
Group meeting follows.

1. Review the progress of the
secondary petroleum dlstrlbutlon
system survey.

2. Review individual Task Group
members’ drafts on the inventory and
storage capacity in the secondary
system and tertiary segment.

3. Discuss coordination of the
Secondary and Tertiary Task Group
draft with the interim report.

4. Review time schedule for
completion of the Task Group
assignment.

5. Discuss any other matters pertinent
to the overall assignment of the Task
Group.

6. Public Comment (10 minute rule).

The meeting is ‘open to the public. The
Chairman of the Task Group is
empowered to conduct the meeting in a
fashion that will, in his judgment,

‘facilitate the orderly conduct of

-

business. Any member of the public who
wishes to file a written statement with
the Task Group will be permitted to do
so, either before or after the meeting.
Members of the public who wish to
make oral statements should contact
Jimmie L. Petersen, Office of Oil and
Gas, Energy Information Administration,
Forrestal Building—Room 2H-058,
Washington, D.C., 202/252-6401, prior to
the meeting and reasonable provision .
will be made for their appearance on the
agenda.

Summary minutes of the meeting will
be available for public review
approximately 30 days following the
meeting at the Freedom of Information
Public Reading Room, Room 1E-190,
Department of Energy, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, D.C., between the
hours of 8:00 a.m. and 4:00 p.m., Monday
through Friday, except Federal holidays.

Issued at Washington, D.C. on November
10, 1983.

]. Erich Evered,

Administrator, Energy Information
Administration.

[FR Doc. 83-31076 Filed 11-17-83; 8:45 am|
BILLING CODE 6450-01-M

ENVIRONMENTAL PROTECTION

"AGENCY

[OPTS-51492 TSH-FRL 2468-4)

Certain Chemicals; Premanufacture
Notices

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 5(a)(1) of the Toxic
Substances Control Act (TSCA) requires
any person who intends to manufacture
or import a new chemical substance to
submit a premanufacture notice (PMN)
to EPA at least 90 days before
manufacture or import commences.
Statutory requirements for section
5(a)(1) premanufacture notices are
discussed in EPA statements of interim
policy published in the Federal Register
of May 15, 1979 (44 FR 28558) and
November 7, 1980 (45 FR 74378). This
notice announces receipt of ten PMNs
and provides a summary of each.
pATES: Close of Review Period:

PMN 84-187, 84-188 and 84-189—
January 25, 1984.

PMN 84-190—]January 28, 1984.

PMN 84-191, 84-192, 84-193, 84-194,
84-195 and 84-196—]anuary 29, 1984.

Written comments by:

PMN 84-187, 84-188 and 84-189—
December 26, 1983,
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PMN 84-190—December 29, 1983.
PMN 84-191, 84-192, 84-193, 84—194,
84-195 and 84-196—December 30, 1983.

ADDRESS: Written comments, identified
by the document control number
“{OPTS-51492]" and the specific PMN
number should be sent to: Document
Control Officer (TS-793), Office of Toxic
Substances, Office of Pesticides and
Toxic Substances, Environmental

" Protection Agency, Rm. E-409, 401 M St.,
SW., Washington DC 20460, (202-382-
3532). .
FCR FURTHER INFORMATION CONTACT:
Margaret Stasikowski, Acting Chief,
Notice Review Branch, Chemical
Control Division (TS-794), Office of
Toxic Substances, Environmental
Protection Agency, Rm. E-216, 401 M St.,
SW., Washington, DC 20460, (202-382-
3729). ]

SUPPLEMENTARY INFORMATION: The
following notice contains information
extracted from the non-confidential
version of the submission provided by
the manufacturer on the PMNs received
by EPA. The complete non-confidential
document is available in the Public
Reading Room E~107 at the above
address.

PMN 84-187

Manufacturer. GTE Products
Corporation.

Chemical. (S) Yttrium aluminum
gallium oxide.

Use/Production. (S) Industrial and
commercial luminescent chemical used
in display screens. Prod. range:
Confidential.

Toxicity Data. No data submitted.

Exposure. Manufacture: dermal, a
total of 3 workers.

Environmental Re]ease/Dlspasal
0.0001 kg/batch released to air.

PMN 84-188

Manufacturer. Rhone-Poulenc Inc.

Chemical. (G) Aryl alkyl alkanedione.

Use/Production. (S) Co-stabilizer with
“primary" metallic stabilizers such as
Ba/Zn in compounding polyvinyl
chloride plastlcs Reduces color
formation in PVC products during
thermal processing and provides a high
degree of transparency.

Toxicity Data. Acute oral: 4,885 mg/
kg; Acute dermal: 2,000 mg/kg; Irritation:
Skin—Slight, Eye—Slight; Ames Test:
Non-mutagenic; LCso 48 hr {Fish)— 2mg/
I; LCs0 24 hr (Daphnia magna) 2 mg/l;
COD—2.34 mg/O.

Exposure. No data submitted.

Environmental Release/Disposal. No
release. Disposal by incineration and
landfill.

PMN 84-189 :
Manufacturer. Confidential.

Chemical. (G) Aminaplast resin.

Use/Production. (G) Industrial coating
polymer with a dispersive use. Prod.
range: 165,000-1,000,000 kg/yr.

Toxicity Data. No data submitted.

Exposure. Manufacture and
processing: dermal, a total of 50
workers, up to 6 hrs/da, up to 250 da/yr.

Environmental Release/Disposal. 3-
15 kg/batch released to-land. Disposal
by incineration and landfill.

PMN 84-190

Manufacturer. Milliken and Company.
Chemical. (G) Chromophore

" substituted polyoxyalkylene.

Use/Production. (G) Colorant. Prod.
range: Confidential.

Toxicity Data. No data submitted.

Exposure. Confidential.

Environmental Release/Disposal.
Confidential.

PMN 84-191

Importer. Huels Corporation.

Chemical. (G) Polymer of laurclactam,
caprolactam, alknedioic acid and
alkanediamine.

Use/Production. (S) Industrial hot-
melt adhesive. Import range: 10,000~
60,000 kg/yr.

Toxicity Data. Acute oral: > 5,000 mg/
kg; Irritation: Skin—Non-irritant, Eye—
Non-irritant.

Exposure. No data submitted.

Environmental Release/Disposal. No
data submitted.

PMN 84-192

Importer. Huels Corporatxon

Chemical, (G) Polymer of laurolactam,
caprolactam, alkanedioic acid and
alkanediamine.

Use/Import. (S) Industrial hot-melt
adhesive. Import range: 10,000-60,000
kg/yr.

Toxicity Data. Acute oral: 6,310 mg/
kg; Irritation: Skin—Non-irritant, Eye—
Non-irritant.

Exposure. No data submitted.

Environmental Release/Disposal. No
data submitted.

PMN 84-193

Manufacturer. Confidential.
Chemical. (G) Functional copolymer
of styrene with acrylate type monomers.

Use/Production. (G) Incorporated into
an industrial coating product having a
dispersive use. Prod. range: 2,000~
200,000 kg/yr.

Toxicity Data. No data submitted.

Exposure. Manufacture and
processing: dermal, a total of 47
workers, up to 8 hrs/da, up to 51 da/yr.

Environmental Release/Disposal. 3-
15 kg/batch released to land. Disposal
by incineration and landfill.

PMN 84-194

Manufacturer. Confidential.

Chemical. (G) Diisocyanate polymers
with paolyether polyols.

Use/Production. (S) A moisture
curable polymer for sealant
formulations. Prod. range: Confidential.

Toxicity Data. No data submitted.

Exposure. Manufacture: a total of 10
workers.

En Vlmnmental Release/Dlsposal
Confidential.

PMN 84-195

Manufacturer. Confidential.

Chemical. (S) Diisocyanate polymers
with polyether polyols.

Use/Production. (G) A moisture
curable polymer for sealant
formulations. Prod: range: Confidential.

Toxicity Data. No data submitted.

Exposure. Manufacture: a total of 10
workers.

'Environmental Release/Disposal.
Confidential.

PMN 84-196

Manufacturer. Confidential.
Chemical. (G) Diisocyanate polymers
with polyether polyols.
Use/Production. (S) A moisture
curable polymer for sealant
formulations. Prod. range: Confidential.
Toxicity Data. No data submitted.
Exposure. Manufacture: a total of 10
workers.
Environmental Release/Dispasal.
Confidential.
Dated: November 4 1983.
Linda A. Travers,
Acting Director Information Management
Division.
{FR Doc. 83-30538 Filed 11-17-83; 8:45 am|]
BILLING CODE 6560-50-M

{OPTS-59138 BH-FRL 2468-3]
Certain Chemicals; Premanufacture
Exemption Applications

AGENCY: Environmental Protecnon
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA may upon application
exempt any person from the

_premanufacturing notification

requirements of section 5(a) or {b) of the
Toxic Substances Control Act (TSCA) to
permit the person to manufacture or
process a chemical for test marketing
purposes under section 5(h}(1) of TSCA.
Requirements for test marketing
exemption (TME) applications, which
must either be approved or denied
within 45 days of receipt, are discussed
in EPA's revised statement of interim
policy published in the Federal Register
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of November 7, 1980 (45 FR 74378). This
notice, issued under section 5(h}(6) of
TSCA, announces receipt of one
application for exemption, provides a
summary, and requests comments on the
appropriateness of granting of the
exemption.

DATE: Written comments by: December
5, 1983.

ADDRESS: Written comments, identified
by the document control number
“[OPTS-59138)" and the specific TME
number should be sent to: Document
Control Officer (TS-793), Management
Support Division, Office of Toxic
Substances, Office of Pesticides and
Toxic Substances, Environmental
Protection Agency, Rm. E-409, 401 M
Street, SW, Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT:
Margaret Stasikowski, Acting Chief,
Notice Review Branch, Chemical
Control Division (TS-794), Office of
Toxic Substances, Office of Pesticides
and Toxic Substances, Environmental
Protection Agency, Rm. E-216, 401 M
Street, SW, Washington, DC 20460.

SUPPLEMENTARY INFORMATION: The
following notice contains information
extracted from the non-confidential
version of the submission provided by
the manufacturer on the TME received
by EPA. The complete non-confidential
document is available in the Public
Reading Room E-107 at the above
address.

TMWE 84-7

Close of Review Period. December 16,
1983.

Manufacturer. Confidential.

Chemical. (G) Ammonium salts of
substituted alkyl phosphoric acid.

Use/Production. Confidential. Prod.
range: 750 kg/yr.

Toxicity Data. No data on the TME
substance submitted.

Exposure. Manufacture: a total of 6
workers, up to 8 hrs/da, up to 3 da/yr.

Environmental Release/Disposal, No
data submitted.

Dated: November 4, 1983.
Linda A. Travers,

Acnng Director, Information Management
Division.

[FR Doc. 83-30539 Filed 11-17-83; 8:45 am]
BILLING CODE 6560-50-M

[OPTS-59139; TSH-FRL 2472-6]

Premanufacture Exémption
Applications; Certain Chemicals

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

@

-

SUMMARY: EPA may upon application
exempt any person from the
premanufacturing notification
requirements of section 5 (a) or (b) of the
Toxic Substances Control Act {TSCA) to
permit the person to manufacture or
process a chemical for test marketing
purposes under section 5(h)(1) of TSCA.
Requirements for test marketing
exemption (TME) applications, which
must either be approved or denied
within 45 days of receipt, are discussed
in EPA'’s final rule published in the
Federal Register of May 13, 1983 (48 FR
21722. This notice, issued under section
5(h)(6) of TSCA, announces receipt of
three applications for exemptions,
provides a summary, and requests
comments on the appropriateness of
granting each of the exemptions.

DATE: Written comments by: December
5, 1983.

ADDRESS: Written comments, identified
by the document control number
“[OPTS-59139]" and the specific TME
number should be sent to: Document
Control Officer (TS~793), Information
Management Division, Office of Toxic
Substances, Office of Pesticides and

“Toxic Substances, Environmental

Protection Agency, Rm. E409, 401 M
Street, SW., Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT:
Margaret Stasikowski, Acting Chief,
Notice Review Branch, Chemical
Control Division (TS-794), Office of
Toxic Substances, Office of Pesticides

-and Toxic Substances, Environmental

Protection Agency, Rm. E-216,401 M
Street, SW., Washington, DC 20460.
SUPPLEMENTARY INFORMATION: The
following notice contains information
extracted from the non-confidential
version of the submission provided by
the manufacturer on the TMEs received
by EPA. The complete non-confidential
document is available in the Public
Reading Room E—107 at the above
address.

TME.84-8

Close of Review Period. December 22,
1983.

Importer. Metacomet Incorporated.

Chemical. (G) Substituted tetrazole.

Use/Import. (S) Industrial
photographic mgredlent Import range:

1-10 kg/yr maximum.

Toxicity Data. No data on the TME
substance submitted.

Environmental Release/Disposal. No
data submitted.

TME 84-9

Close of Review Period. December 22,
1983.

Importer. Metacomet Incorporated.

Chemical. (G) Substituted
benzimidazole/benzoxazol.

Use/Import. (S) Sensitizer for
photographic materials. Import range: 1-
10 kg/yr maximum.

Toxicity Data. No data submitted.

Exposure. No data submitted.

Environmental Release/Disposal. No
data submitted.’

TME 84-10 .

Close of Review Period. December 23,
1983.
Manufacturer. American Hoechst
Corporation.
Chemical. (S) Benzenesulfonic acid,
2,4,6-trimethyl, sodium salt.
Use/Production. (S) Diazo photoresist.
Prod. range: Less than 1 kg/yr.
Toxicity Data. No data submitted.
Exposure. Manufacture: A total of 1
worker, up to <% hr/da.
Environmental Release/Disposal.
Less than 5 kg released.
Dated: November 10, 1983.
Linda A. Travers,
Acting Director, Information Management
Division.
[FR Doc- 83-31103 Filed 11-17-83; 8:45 am|
BILLING CODE 6560-50-M

[OPTS-51493 TSH-FRC 2472-5]
Premanufacture Notices; Certain
Chemicals

AGENCY: Environmental Protectlon
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 5(a)(1) of the Toxic
Substances Control Act (TSCA) requires
any person who intends to manufacture
or import a new chemical substance to
submit a premanufacture notice (PMN)
to EPA at least 90 days before
manufacture or import commences.
Statutory requirements for section
5(a)(1) premanufacture notices are
discussed in the final PMN rule
published in the Federal Register of May
13, 1983 (48 FR 21722). This notice
announces receipt of eight PMNs and
provides a summary of each.

DATES: Close of Review Period:

PMN 84-197 and 84-198; February 1,
1984

PMN 84-199 and 84-200; February 4,
1984

PMN 84-201, 84-202 and 84-203;
February 5, 1984

PMN 84-204; February 6, 1984

Written comments by:

PMN 84-197 and 84-198; January 2, 1984

PMN 84-199 and 84-200; January 5, 1984

PMN 84-201, 84-202 and 84-203; January
6, 1984

—_—
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PMN 84-204; January 7, 1984

ADDRESS: Written comments, identified
by the document control number
“[OPTS-51493]" and the specific PMN -
-number should be sent to Document
Control Officer (TS-793), Office of Toxic
Substances, Office of Pesticides and
Toxic Substances, Environmental
Protection Agency, Rm. E-409, 401 M
Street, SW., Washington, D.C. 20460;
(202-382-3532).

FOR FURTHER INFORMATION CONTACT:
Margaret Stasikowski, Acting Chief,
Notice Review Branch, Chemical
Control Division {(TS-794), Office of
Toxic Substances, Environmental
Protection Agency, Rm. E-2186, 401 M
Street, SW., Washington, D.C. 20460;
(202-382-3729).

SUPPLEMENTARY INFORMATION: The
following notice contains information
extracted from the non-confidential
version of the submission provided by
the manufacturer on the PMNs received
by EPA. The complete non-confidential
document is available in the Public
Reading Room E-107 at the above
address.

PMN 84-197

Manufacturer. Emery Industries.

Chemical. (S) Carboxylic acids, C¢-Cis
mono and C-C;s di-, polymers with
neopentyl glycol and propylene glycol.

Use/Production. (S) Industrial
plasticizer polyvinyl chloride resin.
Prod. range: Confidential.

Toxicity Data. No data submitted.
Exposure. Manufacture: Dermal, a
total of 5 workers, up to 4 hrs/da, up to

25 dafyr.

Environmental Release/Disposal.
Confidential. Disposal by publicly
owned treatment works (POTW).

PMN 84-198

Manufacturer. Confidential.

Chemical. (G) 2-ethyl-
2(hydroxymethyl)-1,3-propanediol;
benzoic acid; substituted propandiol;
1,3-benzenedicarboxylic acid; cyclic
oxo-benzene carboxylic acid; mixed
vegetable oils and polymer.

Use/Production. {S) Raw material for
coatings. Prod. range: Confidential.

Toxicity Data. No data submitted.

Exposure. Confidential.

Environmental Release/Disposal.
Confidential

PMN 84-199

Manufacturer. Amchem Products
Division of Henkel Corporation.

Chemical. (S) Acriflavine
hydrochloride. -

Use/Production. {S) Industrial
inhibitor and brightener in electroless
copper coating of steel. Prod. range: 6-30
kg/yr.

Toxicity Data. No data submitted.

Exposure. Manufacture: Inhalation, a
total of 4 workers, up to 5 hrs/da, up to
20 da/yr.

Environmental Release/Disposal.
Less than 0.00001 kg/day released to air.
Disposal by POTW.

PMN 84-200

Manufacturer. Confidential.

Chemical. (S) 4,4'-(1,2-
ethanediyldiimino) bis-3-pentene-2-one.

Use/Production. (G) Commercial
coating component for finished article.
Prod. range: Confidential.

Toxicity Data. Acute oral: <5,000 mg/
kg and >2,000mg/kg; Irritation: Skin—
Minimal, Eye—Mild; Ames Test: Not
_ mutagenic.

Exposure. Manufacture: Dermal, a
total of 21 workers, up to 8 hrs/da, up to
20 da/yr.

Environmental Release/Disposal.
Released to air, water and land.
Disposal by POTW and incineration.

PMN 84-201

Manufacturer, Confidential.

Chemical. (G) Tetrasubstituted
dithiadiphosphetane.

Use/Production. (G) Chemical
intermediate. Prod. range: Confidential.

Toxicity Data. Acute oral: > 3,200 mg/
kg: Acute aquatic effects ->1 mg/L;
Irritation: Skin—Strong; COD—1.82 g/g;
Secondary waste treatment
compatibility test—Low; Skin
sensitization: Low.

Exposure. Manufacture and use:
Dermal, a total cf 30 workers, up to 1 hr/
da, up to 3 da/yr.

Environmental Release/Disposal.
Confidential.

PMN 84-202

Manufacturer. Milliken and Company.

Chemical. (G) Chromophore
substituted polyoxyalkylene.

Use/Production. {G) Colorant. Prod.

~range: Confidential.

Toxicity Data. No data submitted.

Exposure. Confidential.

Environmental Release/Disposal.
Confidential.

PMN 84-203

Manufacturer. Milliken and Company.

Chemical. {G) Trisubstituted amino
thiophene.

Use/Production. (G] Chemical
intermediate. Prod. range: Confidential.

Toxicity Data. No data submitted.

Exposure. Confidential.

Environmental Release/Disposal.
Confidential. Disposal by navigable
waterway.

PMN 84-204

*. Manufacturer. Confidential.

Chemical. (G) A derivitized olefinic
polymer.

Use/Production. (G) Dispersant. Prod.
range: 340,500-1,816,000 kg/yr.

Toxicity Data. No data submitted.

Exposure. Manufacture: Dermal, a
total of 24 workers, up to 8 hrs/da, up to
30 da/yr.

Environmental Release/Disposal. 50~
400 lbs/batch released to land. Disposal
by POTW, incineration and approved
landfill. _

Dated: November 10, 1983.

Linda A. Travers,

Acting Director, Information Management
Division.

[FR Doc. 83-31104 Filed 1l1—17—83: 8:45 am)

BILLING CODE 6560-50-M

[OPTS-59136A TSH-FRL 2473-6]

Approval of Test Marketing
Exemptions, Certain Chemicals;

AGENCY: Environmental Protection
Agency (EPA).

- ACTION: Notice.

SUMMARY: This notice announces EPA’s
approval of TM-83-82, TM-83-83, and
TM-83-84, three applications for test
marketing exemptions (TME), under
section 5(h)(6) of the Toxic Substances
Control Act (TSCA). The test marketing
conditions are described below.
EFFECTIVE DATE: November 9, 1983.

FOR FURTHER INFORMATION CONTACT:
June Thompson, Notice Review Branch,
Chemical Control Division (TS-794),
Office of Toxic Substances,
Environmental Protection Agency, Rm.
E-201, 401 M Street, SW., Washington,
D.C. 20460; (202-382-3737).
SUPPLEMENTARY INFORMATION: Section
5(h)(1) of TSCA authorizes EPA to
exempt persons from premanufacture

_notification (PMN) requirements and to

permit them to manufacture or import
new chemical substances for test
marketing purposes if the Agency finds

“that the manufacture, processing,

distribution in commerce, use and
disposal of the substances for test
marketing purposes will not present any
unreasonable risk of injury to health or -
the environment. EPA may impose
restrictions on test marketing activities.
EPA has determined that test
marketing of the new chemical
substances described below, under the
conditions set out in the applications,

and for the time petiods specified below, -

will' not present any unreasonable risk
of injury to health or the environment.
Production volume, number of workers
exposed to the new chemical, and the
levels and duration of exposure must

{
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not exceed that specified in the
applications. All other conditions
described in the applications must be
met. The following additional
restrictions apply:

1. If the substance is shipped, the
applicant must maintain records of the
date(s) of shipment(s) to each customer
and the quantities supplied in each
shipment, and must make these records
available to EPA upon request.

2. A bill of lading accompanying each
shipment must state that use of the
substance is restricted to that approved
in the TME.

TME 83-82, TME 83-83, TME 83-84

Date of Receipt: September 29, 1983.

Notice of Receipt: October 7, 1983 (48
FR 45841).

Applicant: Confidential.

Chemical:

TME 83-82 (Generic) Substituted
phosphonium chloride. -

TME 83-83 (Generic) Substituted
phosphonium borate.

TME 83-84 (Generic) Substituted
phosphonium chloride, cadmium
complex.

Use: Components of rubber
compounds.

Production Volume: Confidential.

Number of Customers: Confidential.

Worker exposure: Up to 80 workers
may handle the rubber compounds -
containing the TME substances.
However, there will be no direct
exposure to the TME substances since
the new chemicals will be embedded in
the rubber compounds when imported.

The TME substances are not expected

to volatilize or to migrate to the surface
of the rubber.

Test Marketing Period: 120 days.

Commencing on: November 9, 1983.

Risk Assessment: The TME
substances may have the potential to
elicit adverse health effects, including
eye and skin irritation.

However, under the proposed
conditions of import, processing and
use, there will be no direct exposure to
the TME substances. Environmental
releases during processing and use are
also expected to be low. Therefore, the
Agency finds that the TME substances
will not present an unreasonable risk to
human health or to the environment
during test marketing, under the
conditions specified in the application.

Public Comments: None.

Dated: November 9, 1983.
Marcia E. Williams,
Acting Director, Office of Toxic Substances.’

[FR Doc. 83-31090 Filed 11-17-83; 8:45 am|
BILLING CODE 6560-50-M

[OPTS-44004; TSH-FRL 2473-5)

Formaldehyde; Reconéideration;
Solicitation of Comment

AGENCY: Environmental Protection
-Agency (EPA).
ACTION: Notice.

SUMMARY: EPA seeks from the public
any views and arguments relevant to
determining whether the chemical
formaldehyde should be given priority
consideration under section 4(f) of the -

_Toxic Substances Control Act (TSCA),

15 U.S.C. 2603(f). In view of the
extensive public controversy
surrounding this issue, EPA has
rescinded all previous EPA decisions
respecting whether section 4(f) of TSCA
applies to formaldehyde.

DATES: Comments must be submitted on
or before January 17, 1984.

ADDRESS: Information relevant to this
reconsideration should be submitted in
triplicate to: TSCA Public Information
Office (TS-793), Office of Toxic
Substances, Environmental Protection
Agency, Rm. E-108, 401 M Street, SW3
Washington, D.C. 20460.

Comments should include the
document control number OPTS 44004.
Comments received on this notice will
be available for review and copying
from 8:00 a.m. to 4:00 p-m., Monday
through Friday, excluding holidays, in
Rm. E-107 at the address given above.
FOR FURTHER INFORMATION CONTACT:
Jack P. McCarthy, Director TSCA
Assistance Office (TS-799), Office of
Toxic Substances, Environmental
Protection Agency, Rm. E-543, 401 M
Street, SW., Washington, D.C. 20460,
toll-free: (800—424-9065), in Washington,

~ D.C.: (554-1404), outside the USA:

(Operator 202-554-1404).

SUPPLEMENTARY INFORMATION: In
February 1982, EPA decided that section
4(f) of TSCA did not apply to
formaldehyde. However, this decision
has generated considerable controversy,
and forms the basis for a lawsuit by the
Natural Resources Defense Council
(NRDC) and the American Public Health
Association (APHA) {(NRDC v.
Ruckelshaus No. 83-2039, filed in the
United States District Court for the
District of Columbia, July 18, 1983). The
NRDC suit is critical of the Agency's
formaldehyde decision itself, the
relationship between that decision and
the Agency’s cancer policy, and the
process by which the decision was
reached.

In view of the public controversy
concerning the process and policy issues
associated with the Agency's previous
section 4(f) decision on formaldehyde,

EPA has rescinded its February 1982
decision on this topic and is asking the
public to submit views, arguments and
new data relevant to determining
whether férmaldehyde should be given
priority consideration under section 4(f)
of TSCA. EPA will consider the
comments received as a result of this -

“notice and expects to reach a new

decision on this matter by May 18, 1984.
I. TSCA Section 4(f)

Under section 4(f) of TSCA, if EPA
receives information showing a
chemical may present a significant risk
to human health from certain specified
effects, the Agency must decide whether
to initiate regulatory action on that
chemical within 180 days {or 270 days if
the Agency finds good cause for an
extension). Section 4(f}) provides that, if
EPA receives test data or other
information which indicates to the
Administrator that there may be a
reasonable basis to conclude that a
chemical substance or mixture presents
or will present a significant risk of
serious or widespread harm to human
beings from cancer, gene mutations, or
birth defects, the Administrator shall,
within the 180-day period beginning on
the date of the receipt of such data or
information, initiate appropriate action
under section 5, 6, or 7 to prevent or
reduce to a sufficient extent such risk or
publish in the Federal Register a finding
that such risk is not unreasonable. For
good cause shown the Administrator
may extend such period for an

-additional period of not more than 90

days.

Thus, If EPA makes the section 4(f)
threshold determination that a chemical
may present a “significant risk of
serious or widespread harm” to humans
from cancer, gene mutations or birth
defects, the Agency is under a statutory
obligation to decide quickly whether to
initiate regulatory actions. The
determination that a chemical problem
should receive section 4(f) priority
involves an examination of a chemical’s
potential to cause any of the three
designated effects, the likelihood of
harmful exposure levels, and the number
of persons exposed. Both the degree of
harm expected and the strength of the
evidence indicating that such harm may
occur must be considered.

If EPA does not find section 4(f)
applicable in a given case, this does not
necessarily indicate a decision by the
Agency not to pursue regulatory
consideration; it means only that EPA
does not consider the currently
available information to meet the
statutory standards for triggering
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expedited consideration under secllon
4{f) of TSCA.

II. EPA’s Previous Decision on
Formaldehyde

In November 1979, EPA received
information that the interim results of a
24-month rat bioassay conducted by the
Chemical Industry Institute of
Toxicology (CIIT) showed that a number
of the rats had developed nasal cancer
after inhalation of formaldehyde.

In November 1980, the Federal Panel
on Formaldehyde, formed by several
Federal agencies under the aegis of the
National Toxicology Program, published
a report finding that the bioassay
methodology was consistent with
accepted testing standards. Using the
data available through the 18-month
point of the CIIT study, the Federal
Panel concluded that “formaldehyde
should be presumed to pose a risk of
cancer to humans." Also in November
1980, CIIT presented the preliminary
results of the full study. CIIT
pathologists reported finding
statistically significant increases, as
coinpared with controls, in the incidence
of malignant tumors in rats exposed to
formaldehyde vapor at the highest of the
three levels they tested.

In February 1982, based on its
evaluation of the toxicity and exposure
data on formaldehyde then available,
EPA decided that formaldehyde did not
meet the statutory criteria for priority
designation under section 4(f) of TSCA.
The reasoning that formed the basis for
this decision was explained in a
memorandum dated February 10, 1982,
signed by the then Assistant
Administrator for Pesticides and Toxic
Substances.

III. Why EPA Will Reexamine This
Decision

The 1982 decision that section 4(f) did

not apply to formaldehyde generated
considerable controversy. EPA was
criticized for meetings held on
formaldehyde’s toxicity, exposure and
resultant risks. These meetings,
convened by the then Deputy

. Administrator of EPA in the spring and
summer of 1981, were held with EPA
staff, industry representatives, and
selected scientists from other
institutions. Concerns were also
expressed that in the memorandum of
February 10, 1982, EPA may have
deviated from previous Agency policy
on cancer risk assessment. In July 1983,
the Natural Resources Defence Council
(NRDC) and the American Public Health
Association (APHA) filed a lawsuit
regarding the 1982 decision.

In view of the extensive public
controversy surrounding the issue, EPA
believes that it should revisit the issue
of whether section 4(f) applies to
formaldehyde. EPA has rescinded all
previous decisions respecting the -
applicability of section 4(f) of TSCA to
formaldehyde and will make a new
determination after evaluating currently
available infarmation, including that
provided by the public in response to
this notice. In making this assessment,
the Agency will apply the principles
stated in the Agency's Interim
Procedures and Guidelines for Health
Risk and Economic Impact Assessments
of Suspected Carcinogens, published in
the Federal Register of May 25, 1976 [41
FR 21402].

To assist its ongoing evaluation of
formaldehyde's risk, the Agency

- sponsored a Science Consensus

Workship on formaldehyde on October
3 to 6, 1983. The workshop was
organized by the National Center for
Toxicological Research. EPA plans to
consider the findings of that workshop
in making this decision about section
4(f) to the extent these findings are
available in the time frame EPA has
established for this decision.

EPA does not believe as a general
matter that section 4(f} requires that
EPA obtain public comment before
deciding whether the threshold criteria
are met, nor does the Agency normally
plan on soliciting such comment.
However, EPA believes public .comment
is important in this case in view of
criticism that EPA's present record is
biased. EPA wants to ensure that it has
an opportunity to consider a range of
views on the available data and to
reassure the public that the Agency is
applying sound scientific principles
through an unbiased process.

IV. Procedures for Public :Comment

EPA has established a publicly
available file on this matter that
includes a very large number of
documents related to formaldehyde.
Because of the size of this file, EPA asks
that in presenting arguments and
opinions, commenters clearly identify
any documents in the file that they wish
to be considered part of their comments.

This file is located in Rm. E-107 at the
address given above. The files are
available for review and copying. All
comments received by EPA in response
to this notice and other new information
will be added to this file and will be -
available for public review.

Dated: November 10, 1983.
Don R. Clay,
Acting Assistant Administrator for Pesticides
and Toxic Substances.
[FR Doc. 83-31091 Filed 11-17-83; 8:45 am)
BILLINC CODE 6560-50-M

[ER-FRL-2472-8]

Availability of Environmental Impact
Statements Filed November 7 Through
November 10, 1983 Pursuant to 46 CFR
Part 1506.9

RESPONS!IBLE AGENCY: Office of Federal
Activities, General Information (202)
382-5075 or (202) 382-5076.

EIS No. 830593, Draft, COE, TX, Cypress
Creek Watershed Flood Control, Harris |
and Waller Counties, Due: Apr. 2, 1984.

EIS No. 830594, Final, COE, MO, Missouri
River Levee Unit L-385 Flood Control,
Platte and Clay Cos., Due: Dec. 19, 1983.

_EIS No. 830595, Draft, COE, SEV, MS, LA
Lake Pontchartrain Basin/Mississippi
Sound Freshwater Diversion, Due: Jan. 3,
1984.

EIS No. 830586, Draft, EPA, SEV, NJ, NY
New Jersey/Long Island Inlets, Disposal
Site, Designation, Due: Jan. 2, 1984.

EIS No. 830597, Final, USA, PAC, Johnson
Atoll Chemical Agent Disposal System,
Johnson Island, Due: Dec. 19 1983.

EIS No. 830598, Draft, NOA, PAC, North
Pacific Fur Seals Conservation,
Convention Extension, Due: Jan. 6, 1984.

EIS No. 830599, Report, COE, ML, Diked -
Disposal Area Reconstruction, Dickinson-
Island, St. Clair Co.

EIS No. 830600, FSuppl, MMS, AK, St.
George Basin OCS Oil/Gas Sale No. 70,
Leasing, Due: Dec. 19, 1983.

EIS No. 830601, Final, HUD, FL, Tampa
Palms Development, Mortgage Insurance,
Hillsborough County, Due: Jan. 19, 1983.

EIS No. 830602, Draft, BLM, UT, Sunnyside
Combined Hydrocarbon Lease
Conversion, Emery County, Due: Jan. 6,
1984.

Dated: November 185, 1983.
William Dickerson,
Acting Director, Office of Federal Activities.
{FR Doc. 83-31150 Filed 11-17-83; 8:45 am|
BILLING CODE 6560-50-M

[ER-FRL 2465-4]

Availability ot Environmental Impact
Statements Filed October 24 Through
October 28, 1983 Pursuant to 45 CFR
1506.9

Correction

In FR Doc. 83-29980 appearing on
page 50935 in the issue of Friday,
November 4, 1983, make the following
corrections.

1. On page 50935, first column, in EIS
No. 830580, third line, “Dec. 21, 1983"
should have read “Dec. 19, 1983".

-
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2. On the same page, second column,
in EIS No. 830510, fourth line, *‘Nov. 14,
1983" should have read “Nov. 18, 1983.

BILLING CODE 1505~01-M

FEDERAL COMMUNICATIONS
COMMISSION

Advisory Committee for the 1985 ITU
World Administrative Radio
Conference on the Use of the
Geostationary Satellite Orbit and the
Planning of the Space Services
Utilizing It (Space WARC Advisory
Committee); Main Committee Meeting

November 9, 1983.

December 8-9, 1983

Chairman: Stephen E. Doyle (916) 355~
6941
Time: 9:30 A.M.~4:00 P.M. (both days)
Location: Federal Communications
Commission, 1200 19th Street, NW.,
Room 330, Washington, D.C. 20554
Agenda:
(1) Consideration of Minutes of
October 28, 1983 Meeting
(2) Consideration of Draft First Report
William }. Tricarico,
Secretary, Federal Communications
Commission.
[FR Doc 83-31068 Filed 11-17-83; 8:45 am|
BILLING CODE 6712-01-M

National Industry Advisory Committee
Radio Communications Subcommittee;
Meeting

Pursuant to the provisions of Pub. L.
92-463, announcement is made of a
public meeting of the Radio
Communications Subcommittee of the
National Industry Advisory Committee
(NIAC]) to be held Friday, December 2,
1983. The Subcommittee will meet at
9:30 A.M. in the Federal ,
Communications Commission’s Training
Room 330 in the “Brown Building”
located at 1200—19th Street, NW.,
Washington, D.C.

Purpose: To consider emergency
communications matters
Agenda:

1. Opening remarks by Chairman

2. Discussion with Defense Commissioner
regarding FCC role in emergency
communications planning

3. Review of Subcommittee activities in
relation to Charter .

4. Determination of recommendations to be
presented to the Long Range Planning
Committee.

5. New Business

6. Adjournment

Any member of the public may attend
or file a written statement with the
Subcommittee either before or after the

meeting. Any member of the public
wishing to make an oral statement must
consult with the Subcommittee prior to
the meeting. Those desiring more
specific information about the meetjng
may telephone the NIAC Executive
Secretary in the FCC Emergency
Communications Division at (202) 634~
1549.

William §. Tricarico,

Secretary, Federal Communications
Commission.

[FR Doc 83-31067 Filed 11-17-83; 8:45 am)

BILLING CODE 6712-01-M

Telecommunications Industry
Advisory Group Income and Other
Accounts Subcommittee; Meeting

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act, (Pub.
L. 92-463), notice is hereby given of a
meeting of the Telecommunications .
Industry Advisory Group (TIAG) Income
and Other Accounts Subcommittee
scheduled for Tuesday and Wednesday,
November 29 and 30, 1983. The meeting
will begin on November 29 at 9:30 a.m.
in the offices of GTE Service
Corporation, Suite 960, 1120 Connecticut -
Avenue, NW., Washington, D.C., and
will be open to the public. The agenda is
as follows:

1. General Administrative Matters
IL. Discussion of Assignments
III. Other Businesa
IV. Presentation or Oral Statements
V. Adjournment

With prior approval of Subcommittee
Chairman Glenn L. Griffin, oral
statements, while not favored or
encouraged, may be allowed at the
meeting if time permits and if the
chairman determines that an oral
presentation is conducive to the
effective attainment of Subcommittee
objectives. Anyone not a member of the
subcommittee and wishing to make an
oral presentation should contact Mr.
Griffin (214/659-3484) at least five days
prior to the meeting date.
William J. Tricarico,
Secretary, Federal Communications
Commission.
[FR Doc 83-31070 Filed 11-17-83; 8:45 am]
BILLING CODE 6712-01-M

Telecommunications Industry
Advisory Group Separations and
Costing Subcommittee; Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 82-463, notice is hereby given of a
meeting of the Telecommunications
Industry Advisory Group (TIAG)
Separations and Costing Subcommittee

scheduled for Thursday, December 1,
1983 and Friday, December 2, 1983. The
meeting will begin.at 10:00 a.m., and will
be held at One Western Union
International Plaza {Behind 17 Battery
Place), New York, New York, 10004, The
meetings will be open to the public. The
agenda is as follows:’

1. Review of Minutes of Previous Meeting.

IL. General Administrative Matters.

IIL. Proposed Revision of Section Two of the
Separations Manual to Conform It of the
New USOA.

IV. Other Business.

V. Presentation of Oral Statements.

V1. Adjournment.

With prior approval of Subcommittee
Chairman Eric Leighton, oral statements,
while not favored or epcouraged, may
be allowed if time permits and if the
Chairman determines that an oral
presentation is conducive to the
effective attainment of subcommittee
objectives. Anyone not a member of the
Subcommittee and wishing to make an
oral presentation should contact Mr.
Leighton (518/462-2030) at least five
days prior to the meeting date.

William }. Tricarico,

Secretary, Federal Communications
Commission.

[FR Deoc. 83-31069 Filed 11-17-83; 8:45 am)
BILLING CODE 6712-01-M

{Report No. 1433}

Petitions for Reconsideration of
Actions in Rule Making Proceedings

November 10, 1983.

The following listings of petitions for
reconsideration filed in Commission
rulemaking proceedings is published
pursuant to CFR 1.429(e}. Oppositions to
such petitions for reconsideration must
be filed within 15 days after publication
of this Public Notice in the Federal
Register. Replies to an opposition must
be filed within 10 days after the time for
filing oppositions has expired.

Subject: An Inquiry into the Future Role of
Low Power Television Broadcasting and
Television Translators in the National
Telecommunications System. (BC Docket No.
78-253)

Filed by: David E. Hilliard & Katherine M.
Holden, Attorneys for The State of Alaska on
10-19-83.

Subject: Hours of Operation of Daytime-
Only AM Broadcast Stations. (BC Docket No.
82-538)

Filed by: Gregg P. Skall & Dana G. Boyd,
Attorneys for Daytime Broadcasters
Association on 10-20-83.

Subject: Amendment of Section 73.202(b},
Table of Assignments, FM Broadcast
Stations. (Los Alamos, New Mexico) (MM
Docket No. 83-22, RM—4222)
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Filed by: Francis E. Fletcher, Jr. & G. Paul
Bollwerk, lII, Attorneys for D. Matthew
Runnels on 10-26-83.

Subject: Amendment of Parts 0, 1, and 97 of
the Commission’s Rules to allow the use of
volunteers to prepare and administer
operator examinations in the Amateur Radio
Service. (PR Docket No. 83-27, RM-4229)

Filed by: David B. Popkin on 10-31-83.
David R. Siddall, (K3Z]), President for The
Capitol Hill Amateur Radio Society on 11-7~
83.

Subject: Amendment of Section 73.202(b),
Table of Assignments, FM Broadcast
Stations. (Hilton Head Island and Bluffton,
South Carolina) (MM Docket No. 83-237,
RM's 4355 & 4461)

Filed by: Gary S. Smithwick, Attorney for
Plantation Broadcasting Corporation on 10~
14-83.

William J. Tricarico,
Secretary, Federal Communications’
Commission.

[FR Doc. 83-31072 Filed 11-17-83; 8:45 am}
BILLING CODE 6712-01-M

°

Government-Owned Inventions;
Avaitability for Licensing

The inventions listed below are
owned by the United States of America
as represented by the Field Operations
Bureau of the Federal Communications
Commission and are available for
licensing in the U.S. in accordance with
35 U.S.C. 207 to achieve expeditious
commercialization of results of federally.
funded research and development.

Technical and licensing information
on specific inventions may be obtained
by writing to: Engineering Division, Field
Operations Bureau, Federal
Communications Commission, Room
738, 1919 M Street, NW., Washingon,
D.C. 20554.

Please cite the number and title of
inventions of interest.

Robert W. Crisman, Chief,
Engineering Division, Field Operations
Bureau, Federal Communications
Commission.

Federal Communications Commission

Des. 239,451 Directional Receiver

Des. 244,466 Directional Antenna

Des. 247,432 Fine and Coarse Tuning
Assembly for Cavities

Des. 260,895 Directional Annular Slot
Antenna

4,001,737 Cavity Tuning Assembly
Having Coarse and Fine Tuning
Means

4,003,057 Rear Window Direction
Finding Antenna .

4,003,060 Direction Finding Receiver

4,007,461 Antenna System for Denvmg
Cardioid Patterns

4,025,924 Mobile Direction Comparator

4,028,709 Adjustable Yagi Antenna

4,091,386 Rear Window Direction

- Finding Antenna

4,129,874 Antenna Pattern Combiner

4,229,744 Directional Annular Slot
Antenna

4,263,597 Nondisruptive ADF System

4,317,120 Sector Scan ADF System

4,318,108 Direction Finding System

4,410,890 VHEF Direction Finder

William J. Tricarico,

Secretary.

[FR Doc. 83-31131 Filed 11-17-83; 8:45 am]

BILLING CODE 6712-01-M

FEDERAL MARITIME COMMISSION
[Agreement No. 10486]

~ Availability of Finding of No Significant

Impact

Upon completion of an environmental

asgessment, the Federal Maritime
Commission's Office of Energy and
Environmental Impact has determined
that the Commission’s decision on
Agreement No. 10488 will not constitute
a major Federal action significantly
affecting the quality of the human
environment within the meaning of the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 ef seq.), and that
preparation of an environmental impact
statement is not required. Agreement
No. 104886, the EAC Lines Transpacific
Service Agreement, provides for service
by the East Asiatic Company, Ltd., Blue
Star Line, Ltd. and Johnson Line AB
between ports on the Pacific Coast of
the United States (including the
Hawaiian Islands and Alaska) and
Canada, and ports in Western Australia,
Southeast and East Asia and the Far
East.

The Finding of No Significant Impact
(FONSI) will become final within 20
days of publication of this Notice in the
Federal Register unless a petition for
review is filed pursuant to 46 CFR
547.8(b).

The FONSI is available from the
Office of the Secretary, Room 11101,
Federal Maritime Commission,
Washington, D.C. 20573 telephone (202)
523-5725.

Francis C. Hurney,

Secretary.

[FR Doc. 83-31113 Filed 11-17--83; 8:45 am|
BILLING CODE 6730-01-M

FEDERAL RESERVE SYSTEM

Merger of Bank Holding Companies;
Westem Commercial

Western Commercial, Fresno,
California, has applied for the Board'’s
approval under section 3(a)(5) of the
Bank Holding Company Act {12 U.S.C.
1842(a)(5)) to merge with Continental

Bancorp, Fresno, California. The factors
that are considered in acting on the
application are set forth in section 3(c)
of the Act (12 U.S.C. 1842(c)).

In addition to the factors considered
under section 3 of the Act {(banking
factors), the Board will consider the
nonbanking aspects of the proposal
under the provisions and prohibitions of
section 4 of the Act (12 U.S.C. 1843).

The application may be inspected at
the offices of the Board of Governors or
the Federal Reserve Bank of San -
Francisco.

Any person wishing to comment on
the application should submit views in
writing to be received by the Reserve
Bank not later than December 2, 1983.
Any comment on an application that
requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing,

Board of Governors of the Federal Reserve
System, November 14, 1983. '

James McAfee,

Associate Secretary of the Board.
{FR Doc. 83-31062 Filed 11-17-83; 8:45 am]
BILLING CODE 6210-01-M

Acquisition of Bank Shares by a Bank
Holding Company; Locust Grove
Bancshares, Inc.

The company listed in this notice has
applied for the Board’s approval under
section 3(a)(3) of the Bank Holding
Company Act (12 U.S.C. 1842(a)(3)) to
acquire voting shares or assests of a
bank. The factors that are considered in
acting on the application are set forth in
section 3{c) of the Act (12 U.S.C.
1842(c)).

The application may be inspected at
the offices of the Board of Governors, or
at the Federal Reserve Bank indicated.
With respect to the application,
interested persons may express their
views in writing to the address
indicated. Any comment on the .
application that requests a hearing must
include a statement of why a written
presentation would not suffice in lieu of
a hearing, identifying specifically any
questions of fact that are in dispute and
summarizing the evidence that would be
presented at a hearing.

A. Board of Governors of the Federal
Reserve System (William W. Wiles,
Secretary) Washington, D.C. 20551:

1. Locust Grove Bancshares, Inc.,
Locust Grove, Oklahoma; to acquire 93.9
percent of the voting shares of Bank of
Commerce, Chouteau, Oklahoma. This
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application may be inspected at the .
offices of the Board of Governors or the
Federal Reserve Bank of Kansas City.
Comments on this application must be
received not later than December 14,
1983.

Board of Governors of the Federal Reserve

System, November 14, 1983. .

James McAfee,

Associate Secretary of the Board.
{FR Doc. 83-31060 Filed 11-17-83; 8:45 am)
BILLING CODE 6210-01-M

Formation of Bank Holding
Companies; Fidelity Kansas
Bankshares, inc., et.al.

The companies listed in this notice
have applied for the Board’s approval
under section 3(a)(1) of the Bank
Holding Company Act (12 U.S.C.
1842(a)(1)) to become bank holding
companies by acquiring voting shares or
assets of a bank. The factors that are
considered in acting on the applications
are set forth in section 3(c) of the Act (12
U.S.C. 1842(c)).

Each application may be inspected at
the offices of the Board of Governors, or
at the Federal Reserve Bank indicated
for that application. With respect to
each application, interested persons
may express their views in writing to the
address indicated for that application.
Any comment on an application that
requests a hearing must include a
statement of why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute and summarizing
the evidence that would be presented at
a hearing.

A. Federal Reserve Bank of Kansas
City (Thomas M. Hoenig, Vice President)
825 Grand Avenue, Kansas City,
Missouri 64198:

1. Fidelity Kansas Bankshares, Inc.,
Topeka, Kansas; to acquire at least 5
percent of the voting shares or assets of
Fidelity State Bank and Trust Company,
Topeka, Kansas, and at least 94 percent
of the voting shares of Fidelity
Bankshares, Inc., Topeka, Kansas.
Comments on this application must be
received not later than December 13,
1983.

B. Federal Reserve Bank of Dallas
{Anthony ]. Montelaro, Vice President)
400 South Akard Street, Dallas, Texas
75222:

1. TN Bancshares, Inc., El Paso,
Texas; to become a bank holding
company by acquiring 100 percent of the
voting shares of Texas National Bank, El
Paso, Texas. Comments on this
application must be received not later

. than December 14, 1983.

C. Board of Governors of the Federal
Reserve System (William W. Wiles,
Secretary) Washington, D.C. 20551:

1. Adamsville Bancorp, Inc.,
Adamsville, Tennessee; to become a
bank holding company by acquiring 100
percent of the voting shares of The Bank
of Adamasville, Adamsville, Tennessee.
This application may be inspected at the
offices of the Board of Governors or the
Federal Reserve Bank of St. Louis.
Comments on this application must be
received not later than December 14,
1983.

Board of Governors of the Federal Reserve
System, November 14, 1983.

James McAfee,

Associate Secretary of the Board.
{FR Doc. 83-31059 Filed 11~17-83; 8:45 am)
BILLING CODE 6210-01-M

Bank Holding Compahles; Proposed
de novo Nonbank Activities; Fieet
Financial Group, Inc., et al.

The organizations identified in this
notice have applied, pursuant to section
4(c)(8) of the Bank Holding Company
Act (12 U.S.C. 1843(c)(8)) and
§ 225.4(b)(1) of the Board's Regulation Y
(12 CFR 225.4(b)(1)), for permission to
engage de novo {or continue to engage in
an activity earlier commenced de novo),
directly or indirectly, solely in the
activities indicated, which have been
determined by the Board of Governors
to be closely related to banking.

With respect to these applications,
interested persons may express their
views on the question whether
consummation of the proposal can
“reasonably be expected to produce
benefits to the public, such as greater
convenience, increased competition, or
gains in efficiency, that outweigh
possible adverse effects, such as undue
concentration of resources, decreased or
unfair competition, conflicts of interests,
or unsound banking practices.” Any
comment that request a hearing must
include a stalement of the reasons a
written presentation would not suffice in
lieu of a hearing, identifying specifically
any questions of fact that are in dispute,
summarizing the evidence that would be
presented at a hearing, and indicating
how the party commenting would be
aggrieved by approval of that proposal.

The applications may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank indicated.
Comments and rquests for hearing
should identify clearly the specific
application to which they relate, and
should be submitted in writing and
received by the appropriate Federal
Reserve Bank not later than the date
indicated. .

A. Federal Raeserve Bank of Boston
(Richard E. Randall, Vice President) 600
Atlantic Avenue, Boston, Massachusetts
02106:

1. Fleet Financial Group, Inc.,
Providence, Rhode Island (consumer
finance and credit related insurance
agency activities; Wisconsin): To engage
de novo through its direct subsidiary,
Fleet Mortgage Corp., Milwaukee,
Wisconsin, in the following activities:
consumer finance and insurance agency
for the sale of credit life and credit
accident and health insurance related to
an extension of credit. These activities
would be conducted from a new office
to be located in Eau Claire, Wisconsin
serving the counties of Ashland, Barron,

‘Bayfield, Buffalo, Burnett, Chippewa,

Clark, Douglas, Dunn, Eau Claire, Iron,
Jackson, Juneau, La Crosse, Monroe,
Pepin, Polk, Price, Rusk, St. Croix,
Sawyer, Taylor, Trempealeau,
Washburn and Wood in Wisconsin.
Comments on this application must be
received not later than December 9, ~
1983.

2. Fleet Financial Group, Inc.,
Providence, Rhode Island (consumer
finance and insurance agency activities;
Wisconsin): To engage de novo through
its direct subsidiary, Fleet Mortgage
Corp., Milwaukee, Wisconsin, in
consumer finance and insurance agency
activities for the sale of credit-related
life and accident and health insurance.
The activities would be